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TRANSFORMATION OR A REACTIONARY REVOLUTION?

Introduction

Poland and Hungary, two countries hailed as success stories of the liberal trans-
formation after 1989, have undergone another transition in the past several years,
an illiberal one. From the ‘mosaic’ of changes, usually small, most often based on
similar instruments functioning in liberal democracies,' a different regime emerg-
es. As if walking through the looking-glass, while all seems similar to the liberal
side, the legal institutions and the ways of governing are somehow different on
the illiberal side of the mirror.

Having realised that “for the current generation in the region, liberalism is
the god that failed,” Viktor Orban and Jarostaw Kaczynski, leaders of the Hun-
garian and Polish illiberal parties, Fidesz and PiS (Prawo i Sprawiedliwos$¢, Pol-
ish for: Law and Justice), respectively, linked the legal, “political and economic

' J. Kornai, “Hungary’s U-Turn: Retreating from Democracy”, Journal of Democracy
2015, Vol. 26, No. 3, p. 41.

2 J. Feffer, cited in 1. Krastev, “How liberalism became ‘the god that failed’ in eastern
Europe”, The Guardian, 24.10.2019, https://www.theguardian.com/world/2019/oct/24/western-
liberalism-failed-post-communist-eastern-europe [accessed: 29.10.2019].
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meanings of ‘liberalism’,” promising a transition to an “‘illiberal state’ based on
the values of work, family and nation,” using, among other things, “the very in-
struments that the West once considered crucial for a transition from socialism to
liberal democracy — law and the market” to achieve their goal.*

The fact that the transformation happened at this particular moment in
these two countries has many reasons — social, political, economic — however the
purpose of this article is to focus on the two contributing factors which not only
made the transition more likely, but now are, in a particular case of circulus vito-
sus, employed to foster the illiberal system: law and collective memory.

Before moving on to the main investigations I would like to briefly address
the numerous calls claiming the rule of law in Poland and Hungary degraded
due to their new illiberal systems (with the refugee question taken into account,
Czechia and Slovakia have faced similar allegations), which while clearly linked
to the main issue of the article, remain a separate matter than the one in hand, i.e.
the analysis of the legal and social processes itself.

The backsliding of the rule of law has been defined as the “process through
which elected public authorities deliberately implement governmental blueprints
which aim to systematically weaken, annihilate or capture internal checks on
power with the view of dismantling the liberal democratic state and entrenching
the long-term rule of the dominant party.”> While problems with regards to the
rule of law arise in all countries, Hungary and Poland are often regarded as spe-
cial cases, since it is their governments’ ‘deliberate strategy’ to introduce changes
leading to the perspective of the rule of law’s backsliding.°

At the end of 2017, the European Commission decided to initiate the so-
called article 7 TEU procedure, as in their opinion some of the changes in Poland
are in a ‘clear risk of a serious breach’ of the European values.” Moreover, the
most recent EU budget has been to a certain degree tied with the respect for the
rule of law, a solution which has been submitted to ECJ by Poland and Hungary.®
While it remains to be seen what the final result of this ‘battle’ on the understand-
ing of the rule of law is going to be, I would like to make four observations re-
garding the contentious issue.

3 1. Krastev, ibidem.

4 J.-W. Miiller, “Homo Orbanicus”, The New York Review of Books, 5.04.2018, https://
www.nybooks.com/articles/2018/04/05/homo-orbanicus-hungary [accessed: 29.10.2019].

5 L. Pech and K.L. Scheppele, “Illiberalism Within: Rule of Law Backsliding in the EU”,
Cambridge Yearbook of European Legal Studies 2017, Vol. 19, p. 7, https://papers.ssrn.com/sol3/
papers.cfm?abstract id=3009280 [accessed: 6.08.2018].

¢ Ibidem, p. 8.

7 K. Baca-Pogorzelska, “Art. 7, czyli Polska i Wegry trafiaja do oslej tawki”, 26.06.2018,
Gazeta Prawna, https://www.gazetaprawna.pl/artykuly/1151538,wysluchanie-polski-w-brukseli-
w-sprawie-wszczecia-procedury-art-7-bez-rewelacji.html [accessed: 6.08.2018].

8 “Dr Bonikowska o skardze Polski do TSUE”, 11.03.2021, PolskieRadio24, https://www.
polskieradio24.pl/130/5925/Artykul/2695070, Werdykt-bedzie-najwczesniej-za-kilka-miesiecy-
Dr-Bonikowska-o-skardze-Polski-do-TSUE [accessed: 11.03.2021].
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First of all, the changes introduced by Orban and Kaczynski are clearly in
line with their illiberal programmes, which means that in most cases, they are not
hiding what they are about to do — the question remains, however, whether or not
there is a place for other-than-liberal policies within the EU. Importantly, the EU
has already lost one battle against Central Europe, when it abandoned its forced
relocation policy in 2018.°

Also, it is difficult to define what the rule of law actually is — for exam-
ple, as Brian Z. Tamanaha notes, neither democracy, nor the human rights have
a place in the rule of law’s definition — if they were, they would have the “effect
of defining the rule of law in terms of institutions that match [only] liberal de-
mocracies” ' — which potentially leaves the door open for illiberal democracies
to uphold the rule of law in their own illiberal way.

And, perhaps most crucially, it has been observed that in Central Europe
the post-1989 “reformers underestimated the local impediments to liberalisation
and democratisation and overestimated the feasibility of importing fully worked-
out western models.”"" In this particular region the rule of law “doesn’t translate
quite as crisply and neatly from the Western or the American concept as one
might”!? think — for example in Poland there is “a willingness to prosecute people
for defamation of the nation or its leaders,” which in the US would be protected
by the First Amendment'® — and thus quite often what would be regarded by the
Americans or the British as an infringement of the rule of law will not be seen as
such by Poles or Hungarians.

With these pithy observations in mind — and leaving a profound analysis
of the issue of the backsliding of the rule of law for another time and place —
I would like to move to the matter in question, showing how law and collective
memory contributed to the rise of illiberalism, ultimately becoming ‘cogs’ in the
new system.

Illiberalism’s legal background

When the new, liberal legal framework was established after 1989, it was mod-
elled on the trusted Western patterns, with specialists from various countries of
the European Union and the US ‘helping’ young, new democracies of Central
Europe, sometimes up to the point of a farce — according to an allegedly true

® M. Szuldrzynski, “Sukces Polski: UE bez relokacji uchodzcow. Tylko co dalej?”,
29.06.2018, Rzeczpospolita, https://www.rp.pl/Unia-Europejska/180629260-Sukces-Polski-UE-
bez-relokacji-uchodzcow-Tylko-co-dalej.html [accessed: 6.08. 2018].

10 B.Z. Tamanaha, On the Rule of Law. History, Politics, Theory, Cambridge: Cambridge
University Press 2000, p. 37.

1'1. Krastev, op. cit.

12 C. Grossman et al., “Constitutional “Refolution” in the Ex-Communist World: The Rule
of Law”, American University International Law Review 1997, Vol. 12, No. 1, p. 56.

13 Ibidem.
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anecdote, at one point half of the lawyers “in the Washington metropolitan area”
were involved in drafting “the Czechoslovakian constitution.”'*

Branded as “Americanisation, Europeanisation, democratisation, liberali-
sation, enlargement, integration, harmonisation, globalisation and so forth,” this
process of “modernisation by imitation and integration by assimilation”'> was
often conducted with a complete disregard of the particularities of the region,
which were bound to manifest themselves at one point.

Ultimately, as Paul Blokker argues in his 2014 study,'® “democracy has
been unevenly institutionalized in the new democracies” of Central Europe, be-
cause “a one-sided emphasis on the formal institutions of the rule of law and the
entrenchment of democracy has meant a neglect of substantive, participatory, and
legitimatory dimensions.” Constitutional democracy was neither well-designed,
nor well-implemented,'” as two regional tendencies emerged: a “judicialization
of democratic politics” through the workings of Constitutional Tribunals; and
“an unusually strong emphasis on a legal language [...] of fundamental rights
and a legalistic view of constitutionalism.”'® These in turn have resulted in “an
overall depoliticized and essentialist view of democratic politics that denies any
role of the larger demos and civil society,”" thus making it easier for the Central
Europeans to be swayed by majoritarian illiberalism, which promises to ‘give the
power back to the people’.

The circumstances and timeframes in which the post-1989 constitutions
in Central Europe were adopted may also be linked to the rise of illiberalism, in
particular in the case of Poland and Hungary — while Vaclav Havel said that he
does “not agree with the view that the constitution is not the principal matter and
that it can wait”?° and Czech and Slovak constitutions were both adopted in 1992
— the new Polish constitution was adopted only in 1997, and the Hungarian one
not until 2011 (the 1949 constitution was only amended during the transforma-
tion of 1989).%!

Similar problems regarding new constitutions arose all over the region —
as legislatures, instead of a version of an assemblée nationale constituante were
responsible for drafting the documents. This meant that the new constitutions
lacked the people’s legitimacy — when “the legislature has the final word, the leg-
islature can always change the constitution. And even if the constitution they pass

14 Ibidem, p. 133.

15 1. Krastev, op. cit.

16 P, Blokker, New Democracies in Crisis? A Comparative Constitutional Study of the
Czech Republic, Hungary, Poland, Romania and Slovakia, Oxon: Routledge 2014, p. 1.

7" Ibidem, p. 2.

18 Ibidem, pp. 3—4.

Y Ibidem, pp. 5-6.

20 C. Grossman et al., op. cit., p. 68.

21 L.Y. Tartakoff, “Religion, Nationalism, History, and Politics in Hungary’s New Consti-
tution”, Global Society 2012, Vol. 49, No. 4, p. 363.



LAW AND COLLECTIVE MEMORY IN THE SERVICE OF ILLIBERALISM... 111

says it takes a super majority to change it, that is not necessarily so in that kind of
a system.””? Moreover, when legislature takes over the creating the constitution,
it always means that parts of society are excluded from the process — this com-
mon problem was taken to another level in Poland, where when the constitution
was adopted not only the president was from a left-wing party, there was also
no major right-wing party in the parliament, due to a peculiar electoral law.” As
a result, it lacks legitimacy to this day — less than 43% of voters participated in
the referendum on its adoption* — which makes it easier for the government to
introduce systematic illiberal changes, even if it lacks the majority to change the
text of the constitution itself.

Polish constitution is also an interesting case from another reason — it is full
of inherent contradictions and ambiguities, which often lead to conflicts between
various institutions, for example over the direction of foreign policy between the
government and the president — conflicts are bound to happen when they come
from different political parties® — or between the Supreme Court and the Supreme
Administrative Court.?® These situations undermine the public’s trust in the insti-
tutions — for example in 2019 the parliament was regarded positively by 27% of
Poles and negatively by 56%?* while in 2017 the judiciary was regarded positive-
ly by 36% of Poles, and negatively by 51%, a lower result than in 2007.2® With
such negative views of major institutions, it is easier for the general public to
support PiS’ programme of major illiberal reforms of the justice system, among
other institutional changes. Nota bene, one of the reasons behind the problems
concerning the Polish constitution may lie in the fact that the final corrections
were introduced into its draft not by a group of lawyers, but by a linguist, Jerzy
Bralczyk, who freely admits that he was the one to choose from several proposed

22 C. Grossman et al., op. cit., p. 75.

2 “Kluby i kota w Sejmie II kadencji”, Sejm RP, http://www.sejm.gov.pl/archiwum/kluby/
kadencja2/kluby.htm [accessed: 29.10.2019].

24 “25maja 1997 r. Referendum konstytucyjne”, 25.05.2016, Interia.pl, https://nowahistoria,
interia.pl/kartka-z-kalendarza/news-25-maja-1997-r-referendum-konstytucyjne,nld,2207514
[accessed: 6.08.2018].

% P. Smitowicz, “Przydatny «spér o krzesto»”, 20.05.2009, Newsweek, https://www.
newsweek.pl/opinie/przydatny-spor-o-krzeslo/ssvps9j [accessed: 29.10.2019].

2 P. Stowik, “Bezprawie w Sadzie Najwyzszym. Sedziowie nie chca ujawnié wycia-
goéw ze stuzbowych kart”, 8.02.2017, Dziennik, https://wiadomosci.dziennik.pl/opinie/artykuly
/542133 ,sad-najwyzszy-karty-sluzbowe-nsa.html [accessed: 6.08.2018].

27 “Opinie o dziatalnoéci Sejmu, Senatu i prezydenta”, CBOS. Komunikat z Badan 2019,
No. 24, https://cbos.pl/PL/publikacje/raporty/open_file.php?url=2019/K_024 19.PDF&tytul=Opi
nieto+dzia;322;alno;347;ci+Sejmu,+Senatut+i+prezydenta [accessed: 11.02.2021].

8 “Spoleczne oceny wymiaru sprawiedliwosci”, CBOS. Komunikat z Badan
2017, No. 31, https://cbos.pl/PL/publikacje/raporty/open_file.php?url=2017/K 031 17.
PDF &tytul=Spo%C5%82eczne%200ceny%20wymiaru%20sprawiedliwo%C5%9Bci  [accessed:
6.08.2018].
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variants of the phrasing of a large number of articles,” despite the lack of any
professional legal experience.

With this myriad of issues surrounding the legal systems in the two coun-
tries, both in Poland and in Hungary the illiberal parties promised to change the
law in such a way that it will serve the people, and no longer ‘the elites’ or ‘the
system’ — the concept best put into words by the Senior Speaker of the Polish
Sejm, Kornel Morawiecki, who, while not a member of the governing party, re-
marked during one of the parliamentary debates in 2015 that “law is an important
thing, but it is not sacred [...] over the law stands the welfare of the nation.”*
Thus, the reconstruction of the legal system became a vital part of the illiberal
transformations. Once changed, various legal mechanisms were to be used to
support the new illiberal regimes, as I will demonstrate in the next part of the

paper.

Law in the service of illiberalism

When Viktor Orban won the 2010 Hungarian election by a landslide, he regarded
the results “as a new social contract,” a “revolution”, even.’! One year later, af-
ter PiS lost the parliamentary elections for the second time in a row, Jarostaw
Kaczynski promised that “there will come a day when there will be Budapest in
Warsaw™*? — referring to the illiberal changes already taking place in Hungary.
His dream came true four years later, when PiS, while coming well short of the
ability to change the constitution, won the first single-party majority in the Polish
Parliament after the 1989 transformation.

Soon after their electoral wins, both Orban and Kaczynski began the tran-
sition of Hungary and Poland into illiberal democracies, starting with the recon-
structions of all the liberal democracy’s safety valves: Constitutional Tribunals,
courts’ organisation, councils of judiciary, councils of the media, etc. Interesting-
ly, in spite of different political realities in the two countries (constitutional ma-
jority in Hungary, regular majority in Poland), changes in both countries follow
the same pattern, providing in a way a template for building an illiberal regime.

2 Kulisy powstania konstytucji z 1997 roku [video], 2011, Dzien dobry TVN, https://
dziendobry.tvn.pl/wideo,2064,n/kulisy-powstania-konstytucji-z-1997-roku,11284.html [accessed:
6.08.2018].

30 “Kornel Morawiecki w Sejmie: Nad prawem jest dobro Narodu! «Prawo, ktore nie stuzy
narodowi to bezprawie!» Reakcja? Owacja na stojaco”, 26.11.2015, wPolitce.pl, https://wpolityce.
pl/polityka/273101-kornel-morawiecki-w-sejmie-nad-prawem-jest-dobro-narodu-prawo-ktore-
nie-sluzy-narodowi-to-bezprawie-reakcja-owacja-na-stojaco-wideo [accessed: 29.10.2019].

31 A. Bozoki, “The Illusion of Inclusion: Configurations of Populism in Hungary”, EUI
Working Paper SPS 2012/06, p. 16.

32 “Przyjdzie dzien, ze w Warszawie bedzie Budapeszt”, 2011, TVN24, https://www.tvn24.
pl/wiadomosci-z-kraju,3/przyjdzie-dzien-ze-w-warszawie-bedzie-budapeszt,186922 . html [ac-
cessed: 29.10.2019].
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Hungary

In the 2010 elections Orban’s Fidesz received 53% of votes, which, according
to the Hungarian electoral system, gave them 68% of seats in the parliament, al-
lowing the party to change the constitution the way it saw fit with its two-thirds
majority: during the first year there were twelve amendments changing over fifty
provisions, including the one requiring four-fifths of the parliament to agree on
a new constitution (as it could have been changed by a two-thirds majority).*

The fact that the government was not a coalition* for the first time in the
modern Hungarian history* allowed Fidesz to easily pass all the legislation, us-
ing ‘Blitzkrieg tactics’,*® such as the introduction of legislative proposals by indi-
vidual motions, which allowed them not to hold public or specialist consultations
or conduct impact assessments.’’” As a result, the parliament became ‘a law fac-
tory’: during the years 20102014 eighty-eight bills were voted on within a week
of introduction, thirteen of which were voted on the same or next day.*®

With a stable situation in the parliament Orban could easily embark on his
ultimate goal, the adoption of the long-overdue new Hungarian constitution. The
initial four steps included choosing a suitable president, constraining the Consti-
tutional Tribunal, changing the referendum process and altering the situation of
the media market.*

The first of the tasks proved quite easy, since the Hungarian president is
chosen by the parliament, which soon elected a former Fidesz member into the
office.*” Knowing well that the Constitutional Tribunal might easily hinder his
plans (it found one of Fidesz’s first major legislations, a retroactive tax on civil
servants’ departing bonuses, unconstitutional),*’ Orban used his party’s ability to
amend the constitution and first changed the rules of choosing the Constitutional
Tribunal’s judges, then limited their powers, taking away the jurisdiction over
fiscal matters in most cases, and ultimately increased the number of judges from
eleven to fifteen, which, combined with the finishing of the term of some of the
old judges, ultimately gave Fidesz the opportunity to choose seven new judges

3 M. Bankuti, G. Halmai and K.L. Scheppele, “Hungary’s Illiberal Turn: Disabling the
Constitution”, Journal of Democracy 2012, Vol. 23, No. 3, p. 139.

3 Technically the government is a coalition of two parties, Fidesz and KDNP, but they run
on the same list, see: N. Sitter, “Absolute Power? Hungary Twenty Years after the Fall of Com-
munism”, [in:] 20 Years since the Fall of the Berlin Wall, eds. E. Bakke and 1. Peters, Cambridge:
Intersentia 2011, p. 254.

3 Ibidem, p. 252.

3¢ A. Bozoki, “Occupy the State: The Orban Regime in Hungary”, Journal of Contempo-
rary Central and Eastern Europe 2011, Vol. 19, No. 3, p. 658.

37 Ibidem.

3% J. Kornai, op. cit., p. 35.

¥ M. Bankuti, G. Halmai and K.L. Scheppele, op. cit., p. 141.

0 Jbidem.

4 Ibidem, p. 139.
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in the first year and a half of its administration.** In the end the Tribunal, one of
liberal democracy’s key security mechanisms, became a ‘cog in the illiberal ma-
chine’, virtually “disappearing from the political landscape.”*

Following a similar pattern, being well aware that the Election Commis-
sion in Hungary has the power to decide over proposals of referendums (the re-
sults of which might have hampered Orban’s plans), Fidesz went on to terminate
its members’ mandates early and choose new ones, giving the party a majority
in the institution. The Commission’s decisions may be appealed to the Constitu-
tional Tribunal, but, as I noted above, the Tribunal had already been reformed and
thus ‘disabled’.* The government also reconstructed the Media Authority and
created a new institution, the Media Council, appointing the head of the former
and all the members of the latter. The Media Council received, among others, the
power to fine the media for not providing a ‘balanced’ news coverage.*

All these changes prepared the ground for a new constitution, the adoption
of which took place quickly and largely without consultations: first, in Decem-
ber 2010, a parliamentary committee (the proceedings of which were boycotted
by the opposition) proposed the principles of a new constitution, not giving any
room for debate until March of the following year, when parliamentarians had
only one week to propose a draft constitution. While the opposition managed
to present its own project, it was quickly dropped by the government, and the
Fidesz’s proposal was ultimately adopted after one month of public consultations
(which in the end did not take place) and nine sessions of parliamentary debate —
and signed by the president in April 2011, taking effect in 2012.4

While it is not the purpose of this paper to analyse the Hungarian con-
stitutional order, it has to be remarked that the new constitution epitomises
the illiberal system: it limits the access to the Constitutional Tribunal, with
individuals only able to challenge laws directly affecting them and requiring at
least 25% of members of parliament to challenge a law, thus forcing unlikely
cooperation among the fragmented opposition;*” changes the way judges are
appointed, with the head of the new National Judicial Office being granted the
power to select, promote or demote judges, choose the heads of all courts, and
start disciplinary proceedings;* reconstructs the ombudsman system, from four
separate ones to a single parliamentary commissioner for human rights;* gives

4
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Ibidem, p. 140.
Ibidem.

4 Ibidem.

4 Ibidem.

4 [bidem, pp. 141-142.
Ibidem, p. 142.
Ibidem, p. 143.
Ibidem, p. 144.
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the parliament-chosen chief public prosecutor the power to decide upon a court
in which any criminal case will be heard;*® and allows the new Budget Council
to veto any public budget should it add to national debt.*!

Other illiberal changes include the limitation of the powers of local author-
ities by centralising the administration of schools and hospitals;** unification of
school curriculum?® and textbooks;** and a visible distrust towards civil society,*
including the Norwegian funds* and Central European University.?’

It has also to be noted that many of the positions created or changed by the
new laws have prolonged terms of office, now ranging from six to nine to twelve
years, and a large number of the new laws on family protection, taxes and pen-
sions were introduced as ‘cardinal laws’, thus requiring a two-thirds majority in
the parliament to change them, further cementing Fidesz’s illiberal regime even
if another party was to win an election.*®

Poland

The Polish path to illiberalism also begun with an election victory: in 2015 PiS
won the first single-party® majority in contemporary Polish history, as one party
and one coalition almost managed to pass the threshold (but did not), meaning
that the proportional electoral system transformed PiS’ 38% of the vote into 51%
of the seats in the lower chamber of parliament.®® While this slim majority did not
allow for any changes to the constitution, the act’s peculiarities mentioned in the
previous part of the paper, along with the fact that the party won the presidential
elections earlier that year, allowed the government to begin the illiberal transfor-
mation, in many ways based on the Hungarian template.

0 Ibidem.

St Ibidem.

52 J. Kornai, op. cit., p. 36.

3 A. Bozoki, “Occupy the State...”, op. cit., p. 656.

3 J. Kornai, op. cit., p. 45.

3 J.-W. Miiller, op. cit.

56 J. Kornai, op. cit., p. 37.

7 S. Walker, “‘Dark day for freedom’: Soros-affiliated university quits Hungary”,
3.12.2018, The Guardian, https://www.theguardian.com/world/2018/dec/03/dark-day-freedom-
george-soros-affiliated-central-european-university-quits-hungary [accessed: 29.10.2019].

% M. Bankuti, G. Halmai and K.L. Scheppele, op. cit., pp. 143—145.

% Technically the government is composed of three parties: PiS, Solidarna Polska (Polish
for: Solidary Poland) and Republikanie (Republicans), which have previously run on one list in the
2015 and 2019 elections as PiS, Solidarna Polska and Porozumienie (Consensus); Republikanie
party has been created in 2021 on the basis of some of Porozumienie’s members, including MPs,
with others leaving the government.

0 “Wybory parlamentarne 2015. PKW podata ostateczne wyniki”, 27.10.2015, Onet.
pl, https://wiadomosci.onet.pl/kraj/wybory-parlamentarne-2015-pkw-podala-ostateczne-wyniki/
zqe59j [accessed: 29.10.2019].
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The Polish parliament, just like its Hungarian counterpart, soon turned into
a ‘law factory’,® with, for example, 17,440 pages of bills adopted in the first six
months of 2017.%2 Legislation, from regular amendments to changes to flagship
government programmes, was often adopted in the process of ‘express voting’,
with both the lower and upper chambers of the parliament voting on the same
act from the morning one day into the early hours of the morning the very next
(from time to time resulting in blatant mistakes).%* In order to speed up the legis-
lative process even more — and not have to conduct lengthy social consultations
— following preparations by the government, many bills were then introduced as
proposals of members of parliament, sometimes with the names of their original
civil service authors still embedded in the documents.®

Also as in the case of Hungary, one of the first steps of the illiberal transi-
tion in Poland was the remodelling of the Constitutional Tribunal. Kaczynski
knew very well from his previous experience of governing Poland in the years
2005-2007 that a liberal Tribunal may easily hinder any illiberal changes his
party would like to introduce. Lacking Orban’s ability to easily amend the consti-
tution, the head of the PiS was nonetheless presented with a unique opportunity
by the previous government to change both the personal composition and the
functioning of the Tribunal.

The Civic Platform changed the bill on the functioning of the Constitution-
al Tribunal in May 2015, after losing presidential elections, predicting that they
might as well lose the parliamentary ones. The amendments allowed the parlia-
ment to elect new judges for all five positions in the Tribunal that would become
empty by the end of 2015, even if the terms of these judges would run out only
around and after the already planned October elections.®

This legislative Pandora’s box, once opened, was not to be shut by the new
illiberal government, which (since they were not sworn in by the president yet)
decided to deselect the ‘May amendment’ judges using rules of parliamentary
procedure and then alter the law on the functioning of the Tribunal in such a way
as to ensure that no decision may be taken without the new judges chosen by

¢l Tt has to be noted that to a point this has changed after the October 2019 elections — while
PiS won the majority in the lower chamber of the parliament, they lost the Senate, which, while not
holding many powers, may — and often does — delay the adoption of new laws by a month.
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PiS.% It is not the place of this paper to analyse the long constitutional crisis that
was the aftermath of these actions, but it has to be noted that ultimately they were
successful and had ‘the Hungarian effect’ on the Tribunal, which became largely
dormant,®” often ‘freezing’ more controversial cases which might force the gov-
ernment to take unpopular decisions for years, for example on the question of
eugenic abortion.%®

Similarly to Fidesz, PiS created a new media body, the National Media
Council, responsible for choosing the heads of the public media.® This has al-
lowed the government an easy takeover of the public TV, radio and press agen-
cy, which, while always politicised by consecutive governments, now became
particularly heavily criticised for not being sufficiently objective, almost always
supporting the government’s illiberal agenda.” While so far the changes concern
only the public media, PiS proposed the ‘repolonization’ of the media (the con-
cept that the media in Poland should be owned by Polish companies) as one of its
tasks for the second term. How exactly such changes will look remains to be seen,
apart from the promises that they will make the media market in Poland akin to
the one in France and Germany;”! so far, the state-owned oil company, Orlen, suc-
cessfully took over one of the major press publishers,”” while another attempt at
a significant change, which proposed that any television station in Poland could
only be owned by a company registered in the EU (thus directly impacting one of
the main media groups), was vetoed by the President.”
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Ultimately, and also similarly to Hungary, one of the final steps in the il-
liberal transformation, undertaken in particular in the years 2016-2018, was the
reconstruction of the justice system: the return to the unification of the function
of the minister of justice and attorney general,”* giving him the power of choosing
the heads of courts;” the personal and competence reform of the National Coun-
cil of Judiciary;’ the increase in the number of Supreme Court judges, along
with the amendments to the functioning of the court and the way its judges are
selected.”

Over the course of only several years, Fidesz and PiS managed to dis-
mantle many legal institutions of liberal democracy — constitutional tribunals,
national councils of judiciary, rules of parliamentary procedure — reconstructing
them in a way to propel the new illiberal system, perhaps forever changing what
after 1989 was supposed to be the “new, inescapable orthodoxy””® of liberalism.
Law was not the only social instrument remodelled in such a way — collective
memories were the other.

Collective memory in the service of illiberalism

In his 1995 article Central Europe: The Present Past Timothy Garton Ash argued
that Polish problems with the past constantly influencing the present could have
been in all likelihood avoided: if after the fall of the Berlin Wall the members of
the former regime were publicly exposed “in the well-tried Latin American shape
of a state or parliamentary ‘truth commission’,” and not allowed to function in
the public sphere, the Polish relationship with the pre-transition past could have
been quite different.”

Returning to the observation four years later — only this time speaking

about the whole region — he stressed again that the countries of Central Europe
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should have dealt with the past in the form of truth commissions, as a truth com-
mission “symbolically draws a line between the new era and the old, without
calling for forgetting or even, necessarily, forgiving. It is probably the closest
a non-revolutionary revolution can come to revolutionary catharsis.”*

Ultimately, however, neither Poland nor Hungary®! had this sort of a revo-
lutionary catharsis, with the collective memories of the communist past constant-
ly influencing the post-communist present and contributing to the rise of illiberal-
ism, as the lack of a real decommunization continuously kept getting back. While
for many years “economic issues dominated” the elections, ultimately there came
a time when “anti-communism and corruption took precedence.””?

The initial decommunization took place both in Poland and in Hungary in
the 1990s. The illiberal parties, however, promised to go deeper than the previ-
ous governments, with their policies particularly affecting the collective memo-
ries in the cityscape: PiS ordered country-wide review (and potential change)
of street names and monuments originating in the times of communism, often
sparking wide social and legal debates;* in Hungary, among other memory poli-
cies, Fidesz decided to restore the Kossuth Square in front of the parliament in
Budapest to its pre-1944 condition,®* moving, inter alia Tmre Nagy’s statue to
a less prominent location®® — while he is a hero to many, Orban sees Nagy first
and foremost as a communist.*

Another play of the illiberals on the already existing collective memory
focuses on “exaggerating the dark sides of European liberalism,” knowing well
that “the passage of time has erased from the collective memory the even darker
sides of European illiberalism.”®” With many researchers asking “whether it was
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possible to roll back history,”*® the large number of similarities between present
day and interwar illiberal regimes in Poland and Hungary, Pitsudski’s sanacja®
and Miklés Horthy’s regency,” respectively, are often remarked upon. They are
brought to the forefront particularly in Hungary, with Fidesz “politically absolv-
ing individuals extolled during the Horthy regime by conferring new awards upon
them™! and with Orban’s indirect invitations to revisit the 1920 Trianon Treaty
(and thus European borders),” through, for example, declaring the anniversary of
its signing the ‘day of national unity’** and calls for a ‘national unification’ with
Hungarians living in the pre-World War I parts of the country.”

Collective memories of the more recent past are also used to support the il-
liberal agenda. With many Poles and Hungarians feeling that the shortcomings of
the post-communist transformation lie in the fact that “imitating the values, atti-
tudes, institutions and practices of the West became imperative and obligatory,””
even though they do not necessarily fit Central European conditions, it seems
only natural that “a nativist reaction in the region, a reassertion of ‘authentic’
national traditions allegedly suffocated by ill-fitting western forms™ took place.
Thus, I agree with the recent observation that the 2015 refusal to cooperate with
the Germany-led coalition of EU countries arguing for a division of refugees be-
tween all member states was the final tipping point, the Central Europe’s illiberal
“declaration of independence not only from Brussels but also, more dramatically,
from western liberalism and its ethos of openness to the world.”’

Playing on the centuries-old collective memories of both Poland and Hun-
gary being the ‘bulwark of Christianity’, the illiberals turned the conflict about
the interpretation of EU regulations into “one about ideals,”® promising to de-
fend Christian values, which, as they argued, were under attack from ‘Brussels
and Africa’.”” It has to be remembered that religion plays an important role in the
illiberal regime, not for its ethics, but as a part of national identity, the “who we
think we are”'® — the 2011 Hungarian constitution, signed on Easter Monday,'"!

8 A. Bozoki, “The Illusion of Inclusion...”, op. cit., p. 16.

% S. Zagorski, “Roman Giertych: PiS jest jak Sanacja”, 1.09.2017, Twoja Historia,
https://twojahistoria.pl/2017/09/01/roman-giertych-pis-jest-jak-sanacja-analogie-sa-przerazajace
[accessed: 29.10.2019].

% J. Kornai, op. cit., p. 45.

1 A. Bozoki, “Occupy the State...”, op. cit., p. 656.

2 M. Bankuti, G. Halmai and K.L. Scheppele, op. cit., p. 145.

% N. Sitter, op. cit., p. 266.

% A. Bozoki, “Occupy the State...”, op. cit., pp. 649—650.

% 1. Krastev, op. cit.

I. Krastev, op. cit.

I. Krastev, op. cit.

% J.-W. Miiller, op. cit.

% 1. Krastev, op. cit.

100J.-W. Miiller, op. cit.

101 A Bozoki, “Occupy the State...”, op. cit., p. 661.

96

97


https://twojahistoria.pl/2017/09/01/roman

LAW AND COLLECTIVE MEMORY IN THE SERVICE OF ILLIBERALISM... 121

codifies “the nation’s Christian character in a preamble beginning with an appeal
to God,”'*” stressing “the role of Christianity in gluing the nation together;”'®
PiS’ head, Jarostaw Kaczynski, often speaks about family and religion being fun-
damental national values which have to be protected.'™

In addition to these policies, the illiberal state began institutionalising col-
lective memories in a number of ways: creating new institutions, such as Buda-
pest’s Terror Haza (established during Fidesz’ first term), which presents a par-
ticular version of Hungarian history before and after the Second World War;'*
changing the already existing institutions, such as WWII Museum in Gdansk,
whose controversial exhibition presenting a variety points of view on the war
was remodelled by PiS government in a way to fit the Polish war narrative;'*
changing the ways of funding of cultural projects by giving more power to in-
stitutions dependent on the government, such as the Hungarian Academy of Arts
or the National Research, Development and Innovation Office (NRDIO), and
undermining those independent from it, the Hungarian Academy of Sciences,
for example;'’” and changing the personnel in various cultural institutions, for
example in Hungarian theatres, whose directors were all replaced in a period of
eighteen months.'%

Law itself is also often used by the two illiberal regimes in order to directly
shape collective memories: the new Hungarian constitution’s preamble provides
a very distinctive narrative about the Hungarian history,'” proclaiming that the
legal document should “serve as a covenant between Hungarians of the past,
the present, and the future;”!'® and the Polish government established a series of
memory laws providing a certain viewpoint of Poland and Polish society during
World War 11, sparking internal and external tensions. "

Ultimately, as this and the previous chapter show, both law and collective
memory (sometimes entangled together), once remodelled, enabled the passage
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to the illiberal side of the mirror, becoming instruments of the regime transfor-
mation. In the next, final part of the article I would like to establish whether
this ‘walk through the looking-glass’ was a simple transition, another stop in the
democratic journey, or a point of no return, a true revolution.

Conclusion: A walk through the looking-glass or a revolution

“The reverse wave;”''? “a sharp U-turn;”'"* “the ‘revolution in the polling
booths’”!'* — these are just some of the expressions used to describe the illiberal
changes in Central Europe. Viktor Orban himself called his first electoral victory
a “new social contract,” !> comparing “2010 to 1956 and 1989”!'¢ — and his party
“often refers to the ideas espoused in the 1848 Revolution led by Lajos Kossuth
(i.e. ‘revolution and struggle for freedom’),”"'” which to this day remains the bed-
rock of Hungarian national identity.

It is easy to regard the changes which took place in Poland and Hungary as
arevolution — a belated revolution some may say, because, to follow the words of
Jirgen Habermas, those that happened in 1989 were not real revolutions, lacking
ideas which would be “innovative or oriented towards the future,” being simply
“rectifying revolutions” or “catch-up revolutions.”!®

And, to continue this line of thought, when it turned out that there is sim-
ply too much to ‘catch up with’ and that there could never be enough ‘rectifying’
done to appease the Poles, the Hungarians (and in general all the other nations
of the region), people blamed ‘Western liberalism’, demanding revenge. As Ivan
Krastev argues in his 2019 piece for The Guardian, they are already having it,
since Central Europe’s ‘ultimate revenge’

is not merely to reject the idea of imitating the west, but to invert it. We are the real Euro-
peans, Orban and Kaczynski repeatedly claim, and if the West will save itself, it will have
to imitate the East. As Orban said in a speech in July 2017: “Twenty-seven years ago here
in Central Europe, we believed that Europe was our future; today we feel that we are the
future of Europe.”'"

The argument, while seemingly convincing, does not seem plausible to me.
The idea of a reactionary revolution engulfing Central Europe, a will to return
to the past so strong that it topples the principles of liberal democracy may be
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a simple (and even romantic) explanation of a complex problem, but it ignores
the fact that the changes in the region are part of a much longer and deeper pro-
cess, and that they are in principle forward, not backward looking.

As this and my other paper regarding the transition' show, illiberalism
was bound to take hold of Central Europe sooner or later; liberal democracy
was just one point of the journey, illiberal is the other. I fully agree with Andras
Bozoki’s observation that “history does not end with the transition to democracy.
Democracy is never a complete condition; rather, it is a dynamic process, full of
tension.”'?! Laura Y. Tartakoff remarks that in the case of Hungary “the new Con-
stitution intends to close the book on the transition period.”'?? After both Fidesz
and PiS won consecutive elections in 2019, I would say that the period of transi-
tion is completed.

Where will the democratic journey take the region now? Through a differ-
ent looking glass or back to the liberal one? The 2020 presidential elections in
Poland showed that the pro-government president was re-elected only by a slim
margin. The system which has been constructed over the past several years will
most likely stay in place, however, as the country seems to be permanently an-
chored in the sea of illiberalism — it would take a legal revolution, one based on
a new constitution, to make a meaningful change. The same is true for Hungary
— even without Orban at the helm, the system he constructed is bound to remain
in place. But who knows — perhaps the region will surprise us yet again in 2020s?
The April 2022 Hungarian elections are going to be a yet another test of the il-
liberal project’s durability, giving researchers another chance to observe the inner
details of its functioning.
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Law and Collective Memory in the Service of Illiberalism.
Through the Looking-Glass: Transformation or a Reactionary Revolution?

The past decade has seen profound changes take place in Central Europe, notably in Poland and
Hungary. Countries once hailed as model liberal democracies have travelled through the looking
glass, turning into their own illiberal reflections. Was it a transformation, or a revolution, a reaction-
ary one, as some researchers argue? The purpose of this paper is to analyse these changes in the
region, with a special focus on law and collective memory, which have been in a way turned into the
instruments of the illiberal transition. In the introductory part of the paper the author provides the
background of the transformation, briefly outlining the question of the rule of law in the region. The
first part of the paper is devoted to the legal causes of the recent changes in Poland and Hungary,
with the role played by their defective constitutions highlighted. In the second part of the paper the
author focuses on the process of changes itself, showing how liberal legal mechanisms (e.g. consti-
tutional tribunals, rules of parliamentary proceedings) were in a way highjacked and reemployed to
serve the new illiberal system. The third part of the paper is devoted to the role played by collective
memories in the current changes, with the author showing how the illiberal state uses a variety of
methods, from renaming the streets to implementing memory laws, to foster certain version of the
social perceptions of the past. Ultimately, in the concluding remarks the author poses the epony-
mous question pondering whether the journey through the looking glass was more of a transforma-
tion or a revolution for Poland and Hungary.

Key words: illiberalism, Poland, Hungary, collective memory, memory policies

Prawo oraz pamie¢ zbiorowa w shuzbie illiberalizmu.
Po drugiej stronie lustra: transformacja czy reakcyjna rewolucja?

Druga dekada dwudziestego pierwszego wieku to czas glebokich przemian w Europie Srodkowej,
w szczegblnosci w Polsce i na Wegrzech. Panstwa przedstawiane niegdy$ jako modelowe demo-
kracje liberalne przeszty na druga strong lustra, zmieniajac si¢ w swoje illiberalne odbicia. Czy
byt to proces transformacji, czy tez moze rewolucji — w tym wypadku reakcyjnej — jak twierdza
niektorzy badacze? Celem artykutu jest pochylenie si¢ nad przemianami w regionie, ze zwrdceniem
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szczegollnej uwagi na prawo oraz pami¢¢ zbiorowa, ktore zostalty zmienione w narzedzia illiberal-
nych zmian. We wstgpie autor przedstawia tlo transformacji, krotko przyblizajac kwesti¢ prawo-
rzadno$ci w regionie. Pierwsza cze$¢ artykutu poswigcona jest niedawnym zmianom w Polsce i na
Wegrzech — koncentruje si¢ na roli, jakg odegraty w nich konstytucyjne niedoskonatosci. W drugiej
czesei artykutu autor skupia si¢ na samym procesie zmian, pokazujac, w jaki sposob liberalne
mechanizmy prawne (np. trybunaty konstytucyjne, parlamentarne regulaminy i reguly postgpowa-
nia) zostaly przejete, a nastgpnie ponownie wykorzystane w illiberalnym systemie. Trzecia czgs¢
artykutlu dotyczy roli, jakg w procesie obecnych przemian odgrywa pami¢é zbiorowa — autor po-
kazuje, w jaki sposéb illiberalne panstwa uzywajg roznorodnych metod, od zmian nazw ulic po
wprowadzanie tzw. praw pamigci (memory laws), w celu promowania konkretnej wizji przesztosci
w spoleczenstwie. Konkludujac, autor stawia tytutowe pytanie, zastanawiajac si¢, czy podréz na
drugg strong lustra byta dla Polski i Wegier transformacja czy tez rewolucja.
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