Studia Prawnicze. Rozprawy i Materiaty 2018, nr 1 (22) « Studies in Law: Research Papers 2018, No. 1 (22)
ISSN 1689-8052 = e-ISSN 2451-0807

Monika Augustyniak

Associate Professor, Faculty of Law, Administration and International Relations,
Andrzej Frycz Modrzewski Krakow University

Organization and functioning of legislative bodies
in Polish and French territorial self-government:
contribution to the discussionl

Foreword

According to Article 72 par. 3 of the French Constitution2 the French
legislator has determined that under the conditions provided for in the
Act the territorial communities may freely exercise their power through
elected councils and have the right to issue legal acts in order to exercise
their powers. Provisions of the General Code of Territorial Communi-
ties (CGCT3J specify in detail the catalogue of authorities, their organi-
zation and rules of operation. Whereas pursuant to article 169 par. 1 of
the Constitution of the Republic of Poland4: “Units of local government
shall perform their duties through constitutive and executive organs.” In
the Polish and French legal order the organizational structure of legislative
(or constitutive) bodies is based on the bodies indicated expressis verbis
by the legislator in systemic self-government acts5and regulations of the

1 Research project carried out at the Faculty of Law, Administration and International Rela-
tions at Andrzej Frycz Modrzewski Krakow University financed from funds for statutory
activities on the basis of the decision no. WPAiISM/DS/4/2016-KON.

2 Constitution of the French Republic of 4 October 1958 (Constitution du 4 octobre 1958,
JORF n° 0238 du 5 octobre 1958, page 9151).

3 Code general des collectivites territoriales (General Code of Territorial Communities,
CGCT) —source: https://www.legifrance.gouv.fr [accessed: 10.02.2018]

4 Constitution of the Republic of Poland of 2 April 1997 (Journal of Laws of 1997, no. 78,
item 483, as amended) —hereinafter referred to as the Constitution of the RE

5 Systemic self-government acts should be understood to mean: the Act of 8 March 1990 on
municipal self-government (consolidated text Journal of Laws of 2017 item 1875 as amend-
ed) —hereinafter referred to as AMSG; the Act of 5June 1998 on district self-government
(consolidated text Journal of Laws of 2017 item 1868 as amended) —hereinafter referred to
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General Code of Territorial Communities. This catalogue is closed and its
extension is not permitted.

The notion ofself-government power in this article includes only the pres-
entation of legislative bodies in territorial self-government units in the Polish
legal order and in French territorial communities. The analysis will cover a se-
lected issue concerning the organization and functioning of legislative bodies
and their basic tasks and competences implemented in both legal orders.
The whole subject matter will be discussed from a comparative perspective.
Discussing the basic elements related to the organization and functioning of
councils and sejmiki (regional assemblies) will allow in the final evaluation
to propose changes in the model of these bodies in contemporary territorial
self-government. Bearing in mind the role and importance of the legislative
body in territorial self-government units, the search for an appropriate model
of this body seems to be an important research topic.

Organization andfunctioning of the legislative body:
selected systemic and administrative aspects

In the Polish and French legal order the legislator imposed the obligation to
appoint a legislative and executive body in territorial self-government units/
territorial communities in order to perform municipal tasks that are the man-
ifestation of implementation of the principle of decentralization6 of public
authority.

Legislative bodies in French territorial communities are obliged at the be-
ginning of the term of office to adopt a resolution on the internal regulations
ofa given municipal, departmental and regional council. This act determines
the organization and mode of operation of the legislative body. According
to article L. 2121-8 CGCT in municipalities with at least 3,500 inhabitants
municipal council obligatorily sets its regulations within 6 months from tak-
ing over the function. They are optional in municipalities with less than 3500
residents. The council ofthe department or region must adopt regulations up

as ADSG; and the Act of 5 June 1998 on voivodeship self-government (consolidated text
Journal of Laws item 2096 as amended) —hereinafter referred to as AVSG.

6 Decentralization of public authority occurred in France in the early 1980s. when the parlia-
ment passed a whole range ofacts affecting the system oflocal authority in France, including
Act No. 82-213 of 2 March 1982 on the rights and freedoms of municipalities, departments
and regions, Act No. 83-8 of 7 January 1983 on the division of competences between mu-
nicipalities, departments, regions and the state. Moreover, in article 1 ofthe Constitution of
the French Republic of4 October 1958 a provision was added stating that the organization
ofthe French Republic is decentralized —see Ph. Ardant, B. Mathieu, D roit constitutionnel et
institutionspolitiques, Paris 2015, p. 388.
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to three months after the renewal of the term of office (see article L. 3121-8
ofthe CGCT and article L. 4132-6 ofthe CGCT). The internal regulations
are binding until establishment of new ones, therefore they are limited by
term. A resolution adopting or amending the internal regulations is an ad-
ministrative act that can be challenged by a complaint regarding the abuse
of powers7. The provisions of the internal regulations may only apply to the
principles of the functioning of the council and the way in which a perma-
nent commission operates in a department or region. The provisions of the
internal regulations must comply with the rules set out in the statutory laws
and implementing regulations. Resolutions adopted contrary to the internal
regulations are unlawful.

In the Polish legal order, the statutes of the municipality, district and
voivodeship regulate the system of a given territorial self-government unit.
They include, among others, internal organization and mode of operation
of the bodies of the municipality, district and voivodeship and their inter-
nal bodies. As a local law act of a structural and organizational nature8they
are subject to publication in the voivodeship official journal.. These are not
term-limited a contrario to French regulations in this scope. They contain
obligatory regulations defined in systemic self-government acts (e.g. princi-
ples and mode of operation ofthe audit commission and clubs) and optional
regulations. As the Voivodeship Administrative Court in Gliwice stated in its
judgement of 28 November 2017 “The statutes of the municipality may reg-
ulate not only those issues that have a separate detailed legal basis in the act,
but also all issues related to the functioning of a given municipality, as long
as they do not violate the generally applicable provisions of law”.9 Statutes of
territorial self-government units are legal acts of normative nature. The provi-
sions ofthe statutes are the law whose violation by the resolution ofthe body
of the municipality, district, voivodeship justifies its annulment10.

The provisions of the CGCT Code and internal regulations allow coun-
cillors to efficiently prepare and take decisions in the field of competences
granted to the legislative bodies. The internal bodies of councils include the-
matic commissions (appointed at the beginning of the term of office of the
council), permanent commissions or created during particular meetings to

7  See decision ofthe Council of State, section, 10 February 1995, Riehlet Commune de Coud-
ekerque-Branche vs. Devos, Lebon p. 66 and 67; GADD no. 13.

8 See D. Dolnicki, Samorzad terytorialny [Territorial self-government], Warszawa 2016, p. 383
et seq.

9  See judgement of 28 November 2017 of the Voivodeship Administrative Court in Gliwice
(IV SA/GI 624/17, LEX no. 2422809).

10 Seejudgement of 9 April 2008 of the Voivodeship Administrative Court in Wroctaw (111 SA/
Wr 68/08, LEX no. 506864).
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analyse issues submitted to the council (see article L. 2121-22 CGCT). These
commissions are convened by the mayor who ex officio performs the function
oftheir chairperson. They are convened within one week oftheir creation and
elect a deputy chairperson who replaces the mayor in the event of his/her ab-
sence or inability to perform his/her functions. Thematic commissions may
also be appointed in the departmental and regional councils1lL Councillors
have the right to submit oral inquiries (interpellations) at the meeting of the
legislative body acting in matters concerning a given territorial community.
In municipalities with at least 50,000 inhabitants, at the request of one-sixth
of their members, the council deliberates on the creation of an information
and evaluation mission (mission d information et devaluation). This body has
the task of gathering information on issues related to the municipality or
assessment of municipal services (article L. 2122-22-1 CGCT). The inter-
nal regulations determine the conditions for the creation and functioning of
these missions, the duration of which may not exceed 6 months. Therefore,
this body can be considered as a kind ofad hoc commission.

In the Polish legal order commissions are also internal bodies of the coun-
cil/sejmik. They are divided into permanent commissions (appointed for the
term of office) and ad hoc commissions (appointed ad hoc). In addition, the
commissions can be divided into obligatory commissions (e.g. audit, budget,
health resorts commissions, commission for complaints, requests and peti-
tions1) as well as optional commissions (freely appointed by the legislative
body depending on the needs, e.g. culture commission, spatial planning
commission). The chairperson of the commission is a councillor, elected for
this function from among members of a given commission13

The municipal council holds its meetings at least once a quarter. Whereas
the mayor may convene a meeting of the council each time he/she considers
it necessary. The mayor is obliged to convene a meeting within 30 days, ifitis
so requested by a representative ofthe central authorities, at least one third of
the members of the council (in municipalities with at least 3,500 inhabitants)
or the majority of its members (in municipalities with less than 3,500 in-
habitants). The departmental council and regional council also meet at least
quarterly on the initiative of their chairperson, at the request of a permanent

1 Seearticle L. 3121-22 CGCT |l art. L. 4132-21 CGCT.

122 This commission is to be established as an obligatory commission of councilsAejmiki for the
new term of the legislative bodies, pursuant to the Act of 11 January 2018 on amending
certain acts to increase the participation of citizens in the process of electing, operating and
controlling certain public bodies (Journal of Laws item 130).

13 More on this topic in M. Augustyniak, Prawa i obowigzki radnegojednostkisamorzadu teryto-
rialnego [Rights and obligations ofa councillor ofa territorial self-government unit], Warsza-
wa 2012, p. 101 et seq.
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commission or one-third of their members with a specific agenda and for
a maximum period oftwo days, whereas no member may submit more than
one request for convening the meeting for a semester (see article L. 3121-10
ofthe CGCT and article L. 4132-9 ofthe CGCT). In exceptional circum-
stances, the departmental or regional council may be convened by decree.

The legislative body is convened by its chairperson, i.e. the mayor or chair-
person ofthe departmental or regional council. The invitation to the meeting
includes a complete agenda. It is sent in writing, personally to the permanent
address of the councillors in office, unless some of them indicate a differ-
ent address for sending the materials. Convocation of a session is recorded
in the register of resolutions, displayed or published (see article L. 2121-10
CGCT). Incorrect convocation can not be the subject of a complaint con-
cerning the abuse of rights, but it results in the unlawfulness of resolutions
adopted during the meeting. The invitation is sent within 3 full days before
the meeting in municipalities with less than 3,500 inhabitants and 5 full days
in municipalities with at least 3,500 inhabitants¥4and 12 days (incomplete)
in the case of departmental and regional councils (article L. 3121-19 CGCT
and article L. 4132-18 CGCT). In urgent cases, it is possible to shorten the
time of convocation, but it can not be shorter than one full day, provided that
the council at the beginning ofthe meeting informs about the circumstances
justifying the urgency ofthe convocation. Meetings of the municipal council
are chaired by the mayor, and in the council of the department or region
by the chairperson of the departmental or regional council, respectively. In
the absence of this possibility - the person substituting him/her (see article
L. 2121-14 CGCT - applies to the municipality). During the debate on the
administrative account (compte administratif), but before its approval, the
council elects its chairperson, while the mayor may participate in the deliber-
ations, but not in the voting act.

In the Polish legal order meetings of the council/sejmik in ordinary mode
are convened by the chairperson of the council/'sejmikl when necessary, but
not less frequently than once a quarter. Each legislative body sets at the begin-
ning ofits term an annual schedule of its meetings. The chairperson is obliged
to attach the agenda and draft resolutions being the subject of the meeting to
the notice of convocation of the session. Moreover, the session of the legisla-
tive body may be convened in extraordinary mode at the request of the exec-
utive body or at least 1/4 of the statutory composition of the council/sejmik.

14 Seearticle L 2121-11CGCT and article L. 2121-12 CGCT.

5 In the absence of the chairperson of the council/sejmik, the session may be convened by his/
her deputy.
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Than the chairperson is obliged to call the session on a day falling within 7
days from the date of submission of the said request16. The notice on convo-
cation of the session is sent to the councillors in paper or electronic form, in
accordance with the provisions ofthe statutes of a given territorial self-govern-
ment unit. In its judgement of 3 March 2011 the Voivodeship Administrative
Court in Szczecin indicated that “The concept of convening a session, used in
article 15 par. 1 of the Act on district self-government should be understood
as sound and exhaustive activities aimed at providing the councillors with in-
formation about the place, date and programme ofthe session. It is the duty of
the chairperson ofthe council to notify all councillors about each session [...].
Failure to notify the councillor about the date of the session means depriving
the councillor of his/her fundamental rights, and thus constitutes a significant
violation ofthe procedure for convening the session”17.

In the French legal order, only the chairperson may apply disciplinary
measures during the deliberations of the council (article L. 2121-16 CGCT,
article L. 3121-12 CGCT and article L. 4132-11 CGCT). Therefore, he/she
may ask any person disturbing the order, including a councillor, to leave or
interrupt his/her speech. Meetings can be broadcast using audiovisual media.
The chairperson due to his right to use disciplinary measures and to ensure
the proper course ofthe meeting, may take any measures regarding the trans-
parency of the council’s meetings. It is not necessary to obtain consent of the
councillors for the transmission of meetings on local television. Meetings are
open to the publicl8 but this is not the case for the permanent commission.
Free access to the meeting room may be limited only for reasons related to
public order (in the absence of such reasons, resolutions adopted in violation
of the principle of free access could be annulled). However, at the request of
three members or a mayor (five members or a chairperson), the council may
decide by absolute majority of the present and represented members to hold
the meeting in camera. The decision is made by the council itself, in an open
vote, if it deems it appropriate. It should be noted that in the departments
and regions the prefect (of a department or region) may be heard by the
council with the consent of the chairperson or at the request of the prime
minister (article L. 3121-25 CGCT and article L 4132-25 CGCT). Once
a year, the prefect gives the council a special report on the activities of the
central services in the department or region.

16 This period is indicatory —see judgement of 28 October 2008 of the Voivodeship Adminis-
trative Court in Krakéw (111 SA/Kr 998/07, LEX no. 519152).

17 See judgement of 3 March 2011 ofthe Voivodeship Administrative Court in Szczecin (11 SA/
Sz 155/11, LEX no. 1097088).

1B Seearticle L. 2121-18 CGCT, article L. 3121-11 CGCT and article L. 4132-10 CGCT.
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In the Polish legal order, the chairperson of the legislative body is respon-
sible for the proper organization of the work of the council/kejmik and for
conducting meetings of this body By organizing the works of the council/
sejmik one should understand a series of activities, mainly material and tech-
nical, such as preparing a draft agenda of the session, notifying councillors
about the place and date of the session and agenda, preparing relevant doc-
uments and other materials for councillors19 As part of the proper organiza-
tion of the body’s work, there is also the right of the chairperson to use the
disciplinary measures towards councillors or residents specified in the statutes
of a given territorial self-government unit. For example, in accordance with
§ 21 of the Statutes of the City of Krakow2 in the event that during the
council deliberations the form or content of the speaker’s speech clearly vio-
lates the seriousness of the session, the chairperson may cut off the speaker,
recording this fact in the minutes of the session. The chairperson may order
a person who is not a councillor to leave the place of deliberations, who, by
his behaviour, disturbs the order or otherwise interrupts the conduct of the
session. However, these are regulations of statutes not raised to the rank of
laws, as in the French legal order.

About competences of legislative bodies in both legal systems

Municipal council/conseil municipal

French municipalities have the presumption of competence in matters of
local significance. This competence covers all local matters not reserved for
the department and region or government administration2l. The municipal
council manages local affairs that belong to its competence under the acts.
As indicated in the doctrine of French administrative law, general compe-
tence is not a constitutional principle. It is regulated by the act. This gen-
eral competence of the municipal council to decide on municipal matters
is determined on the basis of the territoriality principle and the interest of
the municipality2 The municipal council exercises competences resulting

19 Cf. judgement of 19 July 2012 of the Voivodeship Administrative Court in Lublin (11l SA/
Lu 203712, LEX no. 1213405).

2 See. Resolution No. CXXI /7 1934/14 of the Krakéw City Council of 5 November 2014
regarding the adoption and announcement of the uniform text of the Statutes of the City of
Krakéw —source: https://www.bip.krakow.pl/ [accessed: 10.02.2018].

2l See S. Creusot, Une nouvelle organisation decentralisee de la Republique, Paris 2012, p. 54.

2 See M. Degoffe, Droit administratif, Paris 2016, p. 157 et seq. Interest of the municipality is
determined separately for each case, depending on the specificity of local needs. Therefore, the
interest of the municipality can be considered through the prism of the needs of residents.


https://www.bip.krakow.pl/

10 MONIKA AUGUSTYNIAK

from legislative and executive provisions (this applies, among others, to
voting on the budget and administrative account, creation of public ser-
vices and jobs). Moreover, according to the provision of article L. 2121-
29 CGCT, the municipal council regulates the municipal affairs with its
resolutions. This formula should be understood as giving the legislative
body the fundamental competence of the general law, appearing alongside
other competences of the municipality. However, competences of the mu-
nicipality can not be completely separated from the competences clearly
reserved for the mayor (who is also a municipal body), because this formula
also serves to determine the competences of the whole municipality. The
powers of the mayor, exercising executive power in the municipality, are
mutually exclusive with the powers of the municipal council. Therefore, it
is the competence of the mayor to take individual decisions regarding the
employees of the municipality, but only the municipal council can make
decisions about the liquidation of jobs23

The most important decision-making competences of the legislative body
in the French municipality include the approval of the budget4, approval
of its implementation, discharge of the mayor, creation and liquidation of
municipal services and enterprises. In addition, the tasks of the municipal
council include, among others: adopting local principles of spatial manage-
ment and land development, developing programmes in the field ofhousing,
education, and activities in the field of cultural policy (this applies to, for
example, libraries and urban archives). It is worth noting that many compe-
tence acts give the council specific tasks and competences in the area oflocal
affairs. The control of the executive body exercised by the council consists,
among others, in the mayor’s duty to inform the council about the manner of
implementation of its resolutions. The mayor is obliged to answer questions
asked by the council. The Council may adopt resolutions expressing its po-
sition on the manner of implementation of its resolutions. They do not give
rise to any legal consequences, in particular the responsibility of the mayor.
However, the mayor and the council must cooperate with each other, because
the decision deadlock is the basis for the dissolution of the council, which
may result in the dismissal of both bodies.

Cooperation is also ensured by the electoral system guaranteeing a per-
manent majority in the council from which the mayor derives2. It is worth

23 Seel. Ferstenbert, F. Priet, P. Quilichini, D roit des collectivites territoriales, Paris 2016, p. 253.
24 Seel. Girardon, Les collectivites territoriales, Paris 2014, p. 94 et seq.

5 See P. Chapsal, Les collectivites territoriales en France, Paris 2015, p. 28.

2% See article L. 2122-16 CGCT.
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noting that although the mayor is elected by the municipal council, it has no
right to dismiss the mayorZ27.

One of the essential competences of the municipal council is the com-
petence to appoint people for various positions. Personal voting in French
self-government communities is secret28 Apart from the election of the may-
or and deputies and the election of the members of the thematic commis-
sions, the municipal council (pursuant to article L. 2121-32 CGCT and
article 1650 of Code general des impots2) appoints taxpayers every year who
can sit on the municipal tax commission (commission communale des im-
pots). Moreover the council appoints councillors representing the municipal-
ity in various external bodies (see article L. 2121-33 CGCT), on principles
specified in the CGCT regulations and other acts regulating the organization
and functioning of these external bodies, e.g. public units of inter-municipal
cooperationd0.

The municipal council also has competences in the scope of giving opin-
ions and filing motions3L The distinction between these two measures was
determined by the French legislator under the CGCT provisions. An opinion
is required by a specific legal act or representative of the central authorities,
which makes its scope imposed externally. Whereas a free motion is freely
formulated by the municipal council, taking into account the so-called “local
interest”. The concept of “local interest” (and not only ‘the interest of the
municipality”) assumes that free motions may concern everything that inter-
ests the residents of the municipality, and not only what is strictly subject to
the decision-making powers ofthe municipal council. The municipal council
expresses the expectations of local communities on all matters covered by the
local interest.

In the Polish legal order, the legislator formulates the principle of pre-
sumption of tasks and competences of the municipality. According to article
6 par. 1 ofthe Act on municipal self-government: “The scope of the activities
of municipality includes all public matters of local significance, not reserved
by laws for other entities.” The municipal council was equipped with the
competence to resolve all matters reserved for the municipality. The list of
the most important matters of the municipality in which the council has ex-

See B. Faure, Droit des eolleetivites territoriales, Paris 2016, p. 256.

See article L. 2121-21 point 2 CGCT.

See Code general des impots —source: https://www.legifrance.gouv.fr [accessed: 09.02.2018].
See J. Ferstenbert, F. Priet, P. Quilichini, D roit des eolleetivites territoriales, Paris 2016, p. 255.
The council has competences in the scope of filing motions for matters of local significance,
which are however more political than legal in nature —see P. Chapsal, Les eolleetivites terri-
toriales en Franee, Paris 2015, p. 28 et seq.

R88BBYN
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clusive competence includes organizational, planning, financial and property,
personal matters and other matters (e.g. concerning the coat of arms)32

The most important competences ofthe municipal council ofdecision-mak-
ing nature include financial and budgetary issues, such as the adoption of the
budget and long-term financial forecast and the competence to legislate. As
part of legislative competencies the council adopts resolutions that have differ-
ent legal character. Some have the value of a local law act (e.g. spatial develop-
ment plan), others do not (e.g. setting up an audit commission). As part ofthe
control activity, the council controls the activities of the head of municipality,
municipal organizational units and auxiliary units, thus the control covers the
performance of own and commissioned tasks in the municipality. The council
exercises its controlling powers basically through factual activities, e.g. consid-
eration of the report on the activities of the head of municipality. The munic-
ipal council’s competence also includes expressing opinions on its own initia-
tive or upon request and directing motions to public authorities, including the
executive body in the municipality, presenting positions and resolutions. The
council’s competence also includes delegating councillors. One of the essential
competences ofthe municipal council is the competence to appoint councillors
to commissions and other self-government institutions.

District/department council and voivodeship
sejmik/regional council

The notion of the functioning of the legislative body in the district/depart-
ment and voivodeship/region encompasses determination of several basic
competences of this body, which include decision-making, opinion-giving
and consultative competences as well as competences regarding delegation.
The Act no. 2015-991 of 7 August 2015 narrows the competence of
the departmental council/regional council to “areas reserved for it by law”
(see article L. 3211-1 CGCT and article L. 4221-1 CGCT). In addition, it
should be pointed out that other acts of French substantive administrative
law may add other competences to those legislative bodies. One should also
mention the so-called shared competences (article L. 1111-4 CGCT3) and

2 The list of the most important matters of the municipality in which the council has exclusive
competence includes organizational, planning, financial and property, personal matters and
other matters (e.g. adopting resolutions concerning the coat of arms) —Prawo administracy-
jne [Administrative law], ed. J. Bo¢, Wroctaw 2003, p. 205—206.

B In accordance with 2 article L. 1111-4 CGCT French legislator indicates that competenc-
es in the field of supporting equality between women and men, culture, sport, tourism,
promotion of regional languages and popular education are shared between municipalities,
departments, regions and communities with a special status.
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those competences which ex lege require the participation of several territorial
communities (see article L. 1111-9 CGCT)&%

An important type of competences of legislative bodies are decision-mak-
ing competences. The departmental council and the regional council adopt
a budget and have exclusive competence to create public services and local
jobs. Since legislative bodies of territorial communities in the department
and region must abide by the competences of other communities and bod-
ies, the departmental regional council itself is not authorized to establish
a statutes of specific units operating within the community’s area of activity,
e.g. the statutes of the forest fire service unit3®. The decision-making compe-
tences also includes the appointment of members of the permanent commis-
sion (commission permanente) based on article L. 3122-5 CGCT and article
L. 4133-4 CGCT, its own commissions and its delegates to external bodies
(see article L. 3121-22 CGCT and article L. 4132-21 CGCT).

Decision-making competences of the departmental council include giv-
ing support and implementation of all activities related to: people in a precar-
ious life situation, social development, care foryoung children, independence
of older people, promotion of solidarity and territorial cohesion36 Whereas
the council ofthe region is competent to promote the economic, social, san-
itary, cultural and scientific development of the region. It promotes access
to housing and improvement of housing, city policy, urban regeneration,
education policy, spatial development, equality of its areas, promotion of re-
gional languages, etc. It can undertake complementary activities that are the
responsibility of central authorities, other territorial communities and estab-
lishments, in the fields and under the conditions set out in the legislation on
the division of competences.

The opinion-giving and consultative competence is the next type of pow-
ers granted to the councils by the French legislator. Opinions issued by the
departmental/regional council find their legal basis in statutes, including
the CGCT regulations and executive provisions. The departmental council

3 According to this article, the region is responsible for organizing, as a leader, of common
rules regarding the activities of local authorities and their public institutions in the exercise
of competences related to, inter alia, sustainable development of the territory, protection of
biodiversity, youth policy. Whereas the department is responsible for organizing, as a leader,
rules regarding joint actions of local authorities and their public institutions in the scope
of exercising competences related to, among others, social activities, social development
and contribution to the elimination of energy poverty. This also applies to actions taken to
strengthen territorial solidarity between communities (la solidarity des territoires).

3 Seel. Ferstenbert, F. Priet, P. Quilichini, Droitdes collectives territoriales, Paris 2016, p. 256.

% See M. Lombard, G. Dumont, J. Sirinelli, Droit administratif, Paris 2015, p. 185.
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issues opinions in particular on names of municipalities (article L. 2111-1
CGCT), changes of borders of municipalities (article L. 2112-6 CGCT),
departments (art. L. 3112-1 CGCT), districts (arrondissements) (article
L. 3113-1 CGCT) and cantons (article L. 3113-2 CGCT). For the council
of the region, the obligation to consult is limited to the issues related to re-
gional development and management (see article L. 4221-3 par. 1 CGCT).
The council proposes to territorial communities measures to improve the
coordination of local public investment in the region (see article L. 4221-3
CGCT). Consultations with the council on other matters are voluntary and
non-binding. Of course, consultations, even those required by the legal act,
are not mandatory if they prove impossible to be conducted.

Other important competences are delegation powers in territorial com-
munities at departmental and regional level. Based on the provisions of arti-
cle L. 3211-2 CGCT and article L. 4221-5 CGCT, the department’s council
and the regional council may delegate some of their powers to the perma-
nent commission, with one important exception being matters relating to the
budget, loans and the administrative account (compte administratif). The
delegation does not concern the exclusive competence of the executive body
in the department and the region, which means that the regional council
can not delegate own competences of its chairperson. The ability to delegate
competences by the council (of the department or region) to its chairperson
is limited to the areas listed in article L. 3211-2 CGCT and in article L.
4221-5 CGCT and applies, for example, to the implementation of loans,
liquidity support instruments and derogations from the obligation to deposit
funds in central government bodies. Competences which the council (of the
department or region) entrusts to the permanent commission can not then
be sub-delegated to the council chairperson.

In the Polish legal order, the district performs public tasks of a supra-mu-
nicipal nature. Bearing in mind the presumption of competence for the mu-
nicipality, the district performs the tasks of a local nature that exceed the
implementation capacity of the municipality37. Activities of the district do
not affect the scope of activities of the municipality. Whereas in the Act on
the voivodeship self-government the legislator introduced a different solution
from the presumption of competences of the legislative and supervisory body
adopted in the Act on municipal self-government, because article 41 par.
1 of the Act on the voivodeship self-government introduces a presumption

37 See D. Dolnicki, Samorzad terytorialny [Territorial self-government], Warszawa 2012,
p. 280.
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of the competences of the voivodeship board in all matters belonging to the

voivodeship self-government not reserved for the voivodeship sejmiki3

The district council and the voivodeship sejmik are legislative and su-
pervisory bodies. As part of this last competence, the council/sejmik con-
trols the district/voivodeship board and organizational units of the district/
voivodeship.

In the Polish legal system, the exclusive competence® of the district coun-
cil is regulated by art. 12 of the Act on district self-government, which indi-
cates the scope of matters not subject to subdelegation. The decision-making
competences of the district council, covered by its exclusive competence, in-
clude competences in the scope of:

e establishing local law acts,

¢ relations with the executive body (including election and dismissal of the
board, consideration of reports on the activities of the board, including
financial activities),

e property and financial matters (including adopting the district budget,
considering the budget implementation report and adopting a discharge
resolution for the board, adopting resolutions on the amount of taxes
and fees within the limits set out in the acts and adopting resolutions on
district property matters),

e public security and social policy: (among others, the district programme
for crime prevention and protection of citizens’ security and public or-
der, counteracting unemployment and activation of the local labour
market).

Decision-making competences of the voivodeship sejmik include the
adoption of a voivodeship development strategy40that includes the diagnosis
of the socio-economic situation of the voivodeship and defining the strategic
objectives of the voivodeship’s development policy. According to article 11
par. 2 of the Act on voivodeship self-government the voivodeship self-gov-
ernment implements the voivodeship’s development policy, which includes

3B See judgement of the Voivodeship Administrative Court in Poznari 0f 3.11.2016 (IV SA/Po
751/16, LEX no. 2161628).

3P The Supreme Administrative Court in its judgement of 4 April 2013 (Il OSK 205/13, LEX
no. 1337316), indicated that “the statutory reservation of a certain competence for the dis-
trict council does not have a specific form. For the recognition that a given competence is
reserved for the district council, a general indication of «district self-government» and the
recognition of a specific competence as falling within the «legislative function» is sufficient.”

0 K. Wlazlak defines the development strategy of the voivodeship as a “key instrument for
managing the development of the voivodeship” —see K. Wlazlak, Rozwdj regionalny jako
zadanie administracji publicznej [Regional development as a task of public administration],
Warszawa 2010, p. 259.
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issues related to: regional technical infrastructure, spatial and ecological or-
der at the regional level (including, among others, spatial development, en-
vironmental protection, water management); regional social infrastructure
(e.g. social and family-friendly policy, promotion and protection of health,
public education, including higher education, physical culture and tourism,
counteracting unemployment and activating the local labour market)4L De-
cision-making competences of the district council, covered by its exclusive
competence, include competences in the field of: establishing local law acts,
property and financial matters (including budget approval), relations with
the executive body and adopting resolutions in other matters. The catalogue
of these tasks is not closed.

Another competence of the district council and voivodeship sejmik is
consultative and opinion-giving competence. Opinions issued by the district
council and voivodeship sejmik find their legal basis in systemic self-govern-
mental acts and in other acts of substantive administrative law as well as
in subordinate acts. Whereas the legislative bodies in the district and the
voivodeship do not have delegation competences consisting in transferring
their competences to another body, like the permanent commission in the
French legal order. This means that competences falling within the scope of
the exclusive competence of the district council and voivodeship sejmik can
not be delegated to another body (e.g. district/voivodeship board, governor/
marshal or district/voivodeship organizational unit). The prohibition of sub-
delegation, treated as an absolute ban on the transfer of matters covered by
exclusive competence to another body, has a primarily intra-organizational
value, which results in a permanent division of tasks between the legislative
and executive bodies4in territorial self-government units.

De lege ferenda postulates

In searching for a normative model of the legislative body, whose structure
and competences influence personal and functional relations of the executive
body in territorial self-government units, after conducting this analysis in
both legal orders, it seems correct to postulate the following directions of
changes.

4 Division adopted after: B. Jaworska-Debska, [in:] Prawo administracyjne. Pojecia, instytucje,
zasady w teorii i orzecznictwie [Administrative law. Concepts, institutions, principles in the-
ory and case law], ed. M. Stahl, Warszawa 2016, p. 433.

& See B. Dolnicki, [in:] Ustawa o samorzadzie wojewédztwa. Komentarz [Act on the voivode-
ship self-government. Commentary], ed. B. Dolnicki, Warszawa 2012, p. 183.
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It would be worthwhile to adopt these French norms regarding the organ-
ization of legislative bodies of territorial communities in the Polish legal or-
der, which are aimed at strengthening the legal position of the chairperson of
the council/sejmik. Ratio legis of the strong position of the chairperson in the
French municipal, departmental and regional councils results from the fact
that the chairperson is also the executive body in a given community (mayor,
chairperson of the departmental council, chairman of the regional council).
In addition, the chairperson of the departmental council/regional council
also chairs meetings of the permanent commission, which replaces the coun-
cil as a legislative body during inter-sessional periods. Thus, the platforms of
relations between legislative and executive bodies often overlap and are based
on cooperation and efficiency of activities, and not on the relations of com-
petitiveness between these bodies. The organizational structure in territorial
communities promotes good personal relations, which corresponds indirectly
with functional relations. Hence the question arises about the possibility to
adopt these solutions in the model ofthe legislative and executive body to the
Polish territorial self-government community.

In terms of the competence structure it should be noted that an impor-
tant element would be the introduction ofdelegation competences in Polish
legislative bodies of territorial self-government units. However, this would
require modification of acts consisting in the organizational and systemic
change, introduction of an obligatory permanent commission similar to
the French commission permanente. The legislative body could entrust this
commission with specific tasks and competences, by virtue of a statutory
authorization. This commission would replace the council/sejmik between
sessions, performing the functions of the legislative body as part of the
competences entrusted to it. The chairperson of this commission would be
the current chairperson of the council/sejmik, which would also strength-
en his/her legal position. However, this commission would be composed
only of councillors, due to the decision-making functions of the council/
sejmik entrusted to this commission, in particular those in the scope of law
making. This would create a normative framework of independence and
broader interfaces of cooperation between authorities in the self-govern-
ment community, as the executive bodies would have a wider relationship
with the internal body of the council, operating permanently, with smaller
personal scope than the council/sejmik and equipped with decision-making
competences of the legislative body. However, this direction of modifying
the model of the legislative body in territorial self-government units re-
quires amendments to the acts.
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Abstract
Organization and functioning of legislative bodies in Polish and French
territorial self-government: contribution to the discussion

The article presents a selected issues concerning the organization and functioning of
legislative bodies and their decision-making, opinion-giving and consultative compe-
tences as well as those related to delegation implemented in both legal orders. Discuss-
ing the basic elements related to the organization and operation of councils and sejmiki
will allow in the final evaluation to propose changes to the model of legislative bodies
in the contemporary territorial self-government, which has an impact on their more
effective functioning. It will also help strengthen the relations of councilsAejmiki with
executive bodies in individual territorial self-government units.

Key words: organization and functioning of the legislative body, competences of legis-
lative bodies in the scope of making decisions, giving opinions, consultations and del-
egations, interfaces between authorities in territorial self-government units/territorial
communities

Streszczenie
Organizacja i funkcjonowanie organow stanowigcych w polskim
i francuskim samorzadzie terytorialnym - przyczynek do dyskusji

Artykut przedstawia wybrane zagadnienia dotyczace organizacji i funkcjonowania orga-
néw stanowigcych oraz ich kompetencje decyzyjne, opiniodawczo-konsultacyjne i de-
legacyjne realizowane w obu porzadkach prawnych. Oméwienie podstawowych ele-
mentéw dotyczacych organizacji i funkcjonowania rad i sejmikéw umozliwi w ocenie
koncowej wysuniecie propozycji zmian modelu organéw stanowigcych we wspotcze-
snym samorzadzie terytorialnym, ktére wptyna na bardziej efektywne ich funkcjono-
wanie. Przyczynig sie rowniez do wzmocnienia relacji rad/sejmikow z organami wyko-
nawczymi w poszczeg6lnych jednostkach samorzadu terytorialnego.

Stowa kluczowe: organizacja i funkcjonowanie organu stanowigcego, kompetencje de-
cyzyjne, opiniodawczo-konsultacyjne i delegacyjne organéw stanowigcych, ptaszczyzny
relacji miedzy organami wiadzy w jednostkach samorzadu terytorialnego/wspélinot te-
rytorialnych



