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GLOBALNE WYZWANIA U PROGU TRZECIEJ] DEKADY
XXI WIEKU. WPROWADZENIE

Nie ma watpliwosci, ze globalizacja zmienita wspdlczesny $wiat. Zapewnia
szereg korzysci, ale wigze si¢ rowniez z konsekwencjami gospodarczymi, poli-
tycznymi i kulturowymi, wérdd ktérych trudno nawigowac. Poniewaz globali-
zacja begdzie dalej wptywac na interakcje na caltym §wiecie w obszarze handlu,
technologii i kultury, konieczne jest wlasciwe rozumienie wigzgcych si¢ z nig
korzys$ci i wyzwan.

Prezentowany tom ,,Krakowskich Studiéw Migdzynarodowych” wycho-
dzi naprzeciw wzrastajagcemu zainteresowaniu problematyka nowych zagrozen
i wyzwan dla wspolczesnej demokracji, zwigzanych z kryzysem cywilizacji,
a przede wszystkim z kryzysem relacji miedzyludzkich. Dwie pierwsze dekady
XXI w. nacechowane zostaty wieloma determinantami silnie destabilizujgcymi
relacje migdzypanstwowe, a nawet oddzialujacymi destrukcyjnie na ksztatt sto-
sunkow miedzynarodowych w wymiarze regionalnym i globalnym. Zamieszczo-
ne w niniejszej publikacji artykuly maja charakter interdyscyplinarny i ukazuja
globalne zmiany i zagrozenia z roznych perspektyw badawczych. Pozwala to na
szerszg analiz¢ pozbawiong jednorodnego, a tym samym zawezonego spojrzenia.
Autorzy reprezentujg rozne srodowiska, zarowno akademickie, jak 1 pozaakade-
mickie, a w swoich refleksjach oscyluja wokoét szerokiego wachlarza wyzwan
spotecznej globalistyki u progu trzeciej dekady XXI wieku.
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Nalezy takze podkresli¢, iz niemozliwe byloby ogarnigcie catoksztattu
problematyki wyzwan politycznych, ekonomicznych i spotecznych stojacych
przed $wiatem w biezacym dziesig¢cioleciu. Problem nie tkwi bynajmniej w ogra-
niczonym czasie wypowiedzi czy objetosci publikacji. Rzecz w tym, ze tatwo
mozna popas¢ w putapke ogoélnikoéw i mato precyzyjnych sformutowan. Unikngli
tego autorzy prac, si¢gajac, do wybranych réznorodnych zagadnien, ktore jako
cato$¢ prezentuja ztozono$¢ przemian zachodzacych w prawie, polityce, ekono-
mii i stosunkach spotecznych. Dokonujac wyboru tematéw do biezacej publika-
cji, redakcja starata si¢ uwypukli¢ problematyke globalnych wyzwan w sposob
wieloaspektowy i multidyscyplinarny.

Niniejszy numer ,,Krakowskich Studiow Miedzynarodowych” powstat
dzigki wspotpracy naukowcow Krakowskiej Akademii im. Andrzeja Frycza
Modrzewskiego oraz badaczy od wielu lat wspotpracujacych z uczelnig. Tom
zamyka recenzja pozycji ksigzkowej, tematycznie zwigzanej ze wspotczesnymi
stosunkami mig¢dzynarodowymi.

Czekamy na wszelkie uwagi i opinie. Zapraszamy do wspotpracy, infor-
mujac rownoczesnie, iz dzigki staraniom Redakcji czasopismo posiada aktualnie
20 punktow.
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IMPACT OF THE COVID-19 PANDEMIC
ON CUSTOMS SYSTEM AND CUSTOMS PROCEDURES
IN THE EUROPEAN UNION

Introduction

The COVID-19 pandemic has unprecedented and multidimensional repercus-
sions for economic systems both at a national and a global level. The European
Union legislation provides for unique instruments designed, among other things,
to extend aid to the victims of natural disasters (but not only), which may be uti-
lised in order to respond to an unprecedented health crisis caused by the coronavi-
rus. Customs administrations must play an important role here. Countries which
reduced the time and costs of customs clearance at their borders are gaining ad-
vantage over those which failed to do so. The implementation of state-of-the-art
customs processes based on risk analysis, which maintain the balance between
the need for conformity and trade facilitations, may ensure that basic commodi-
ties will reach their destination on time.

The crisis sparked off by the COVID-19 pandemic led to questions about
the application of customs regulations, customs procedures and customs for-
malities. Customs clearance should be assigned a high priority when it comes
to “critical” goods relating to the protection of human health or life, whereas
some imports should be exempt from the customs duty and (national) VAT, if it


https://orcid.org/0000

12 Matgorzata Czerminska

is possible to demonstrate that such commodities have been given free of charge
as a donation.

This article aims to describe actions and initiatives associated with customs
procedures, which were taken by the EU to combat the pandemic. Measures relat-
ing to COVID-19, which concern customs procedures and trade, provide, at the
same time, a review of challenges that both Member States and the whole Euro-
pean Union must confront to ensure the availability of goods on the one hand, and
to facilitate the movement of goods and guarantee the safety of trade in goods on
the other. The article employs an analytical and descriptive method. Empirical
(indirect observation and description) and general methods, including deduction
and induction, were used to achieve the aim of the study. Due to the topicality of
the subject of research, there are no studies in the literature yet devoted to the im-
pact of the pandemic on customs procedures. The article will contribute to filling
the research gap in this area, which is also its added value.

Customs system and customs procedures in European Union —
general description

A customs system can be considered in a narrow sense and limited to a formal
and economic aspect of all those matters which are directly related to customs
duties, including also customs procedures. In the above perspective, a customs
system encompasses thus a customs tariff and its components, such as, among
other things, goods nomenclature, customs rates, calculation elements and nor-
mative acts in the form of the customs law.' In a broader sense, however, a cus-
toms system includes objectives and measures of a trade policy, which fall
within the scope of the customs administration’s duties. This view includes
therefore a customs policy, that is, the entire activities performed by a state
or international organisation and their authorities, which are connected with
safeguarding national interests in international trade. Hence, a customs system
can be perceived merely with respect to actions taken by a specific state, and
in the case of the European Union — actions of the EU and individual Member
States, which are aimed at governing trade in goods with foreign countries and
are taken in accordance with the customs law, with customs administrations
being involved.? Customs authorities have a broad scope of duties concerning
supervision and control with respect to goods brought into the EU customs ter-
ritory. They not only impose customs duties and VAT on imports and, where
applicable, excise duty, but also check these commodities for numerous non-
financial purposes, e.g. to ensure that they meet EU requirements for product

' S. Waschko, Systemy celne, PWN, Warszawa 1971, p. 16.
2 S. Naruszewicz, M. Laszuk, Wspélnotowe prawo celne, LexisNexis, Warszawa 2004,
p- 34.
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conformity, standards and regulations relating to food, health, the environment
and many more.

When one considers the factors and various dimensions of customs and
trade relations, it must be noted that contemporary customs systems go beyond
collecting customs duties and governing trade in goods with foreign countries.
The reason for that is because a customs system can be perceived in terms of
a policy (a set of ideas, visions connected with a customs policy, that is to say,
customs tariffs and customs administrations), borders and organisations (struc-
tures of institutions, networks of public administration authorities, which sepa-
rate a customs area from its environment and fulfil specific functions), or finally,
laws (a set of legal rules that govern the operations of entities involved in a cus-
toms policy).’ From the practical point of view, a customs system may be seen as
a set of customs regulations which set out customs control, customs procedures,
customs clearance of goods and govern the rights and obligations of persons in
customs procedures.

Customs procedures can be understood as rules for and the manner of han-
dling a commodity at the time it is crossing a customs border. The European
Union’s customs regulations are intended to provide a broad and unlimited for-
mula for covering goods by customs procedures. With such a formula, goods
can be covered by customs procedures irrespective of their type, quantity, origin,
the place from which they are dispatched or the location where they are to be
received. Goods can be covered by customs procedures at any time, under condi-
tions set for them and depending on their customs status.*

Pursuant to Article 5(16) and Article 210 of the Union Customs Code
(UCC), the following types of customs procedures can be identified>:

» release for free circulation;

* special procedures, which include: (external and internal) transit; storage,
which includes customs warehousing and free zones; specific use, which
includes temporary admission and end-use; processing, which includes in-
ward and outward processing;

» export of goods.

The list of procedures relating to the imports of goods comprises the fol-
lowing®:

3 G. Mosiej, System celny w Polsce po wejsciu do Unii Europejskiej, Wydawnictwo Adam
Marszatek, Torun [cop.] 2010, pp. 18-19.

4 A.Kus, P. Witkowski, Procedury celne w prawie celnym Unii Europejskiej, ,,Jus Novum”
2019, Vol. 13, No. 1, p. 133, https://doi.org/10.26399/iusnovum.v13.1.2019.08/a.kus/p.witkowski.

> Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 Octo-
ber 2013 laying down the Union Customs Code (UCC), OJ L 269, 10.10.2013. However, as of 30
October 2013, only some of the UCC provisions were applied, and the Code became effective in
full on 1 May 2016.

¢ B. Korczowska, Procedury celne, [in:] Prawo, procedury i postgpowanie celne, ed.
E. Matecka-Ziembinska, CeDeWu, Warszawa 2020, p. 82.
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» release for free circulation;
» customs warehousing;
* temporary admission;
e end-use;
* inward processing;
» external transit.
The procedures applicable to exports include:
* export;
* re-export;
* internal transit.

A customs procedure begins with filing a customs declaration. From the
formal point of view, this is an application for the initiation of relevant proceed-
ings in relation to goods. The customs declaration may be filed in several ways’:

* clectronically;
* in paper form;
* in oral form — in another (implied) operation.

A customs declaration in paper form was one of the most commonly used
and typical methods of filing such declarations. With the implementation of the
e-Customs system, this method of filing customs declarations became obsolete.
The e-Customs initiative includes a variety of IT, organisational and legal solu-
tions designed to promote a paperless environment for customs and trade, reduce
the time of customs clearance and ensure the proper level of security of com-
mercial transactions. The state-of-the-art customs administration must use in its
operations advanced Information and Communication Technologies (ICT) infra-
structure. Only then it will be capable of ensuring cheaper and effective customs
services. The underlying principle of the UCC is that all customs and commercial
transactions are to be carried out electronically, and computer and telecommuni-
cations systems utilised for customs operations must offer the same opportunities
for economic operators in each Member State.

Apart from the United States and China, the EU is the largest trading bloc
all around the world, which accounts for more than 15% of the global trade. In
2019, the value of the EU’s trade with third parties totalled EUR 4.09 trillion.
On average, more than 2.2 billion commodities are imported to or exported
from the EU each year, which generates approx. 313 million customs declara-
tions per year, 857,000 customs declarations daily and 10 per second; (each
second, 27 commodities are declared, and their value stated in declarations

7 K. Cakoci, New Challenges and Perspectives in Customs Law, [in:] Optimization of
Organization and Legal Solutions concerning Public Revenues and Expenditures in Public Interest
(Conference Proceedings), eds. E. Lotko, U.K. Zawadzka-Pak, M. Radvan, Temida 2 — Wydawnic-
two Stowarzyszenia Absolwentéw Wydziatu Prawa Uniwersytetu w Biatymstoku, Bialystok—Vil-
nius 2018, p. 625, https://doi.org/10.15290/00lscprepi.2018.45.


https://doi.org/10.15290/oolscprepi.2018.45

IMPACT OF THE COVID-19 PANDEMIC ON CUSTOMS SYSTEM ... 15

amounts to EUR 153,000).® The majority of consignments is imported to/ex-
ported from the EU by sea (54% for imports; 45% for exports —2019), whereas
transport by air ranks second — 23% and 31% respectively.” Hence the scale of
customs procedures and formalities is vast, they constitute a formidable chal-
lenge in times of crisis.

There are four main categories of measures facilitating trade in goods as-
sociated with COVID-19, which are linked to a customs system and customs
procedures:

* the optimisation of processes, specifically, facilitation relating to the cross-
border movement of goods; to effectively respond to the crisis related to
COVID-19, customs procedures, including customs clearance, need to be
expedited and streamlined;

» the reduction of costs (reducing the rates of customs duties; ensuring flex-
ibility in payments, interest and guarantees);

» greater transparency and strengthening co-operation (both on the regional
and international scale);

* the full utilisation/application of cutting-edge ICT (which not only ensures
continuous cross-border trade, but also reduces direct contact among peo-
ple owing to remote handling).'

Facilitation and optimisation of processes in cross-border movement of
goods within the EU

The following measures are relevant for the facilitation of cross-border move-
ment of goods within the EU amidst the pandemic:
» expediting and facilitating customs procedures related to imports to the EU
customs territory;
» eliminating certain requirements/formalities concerning customs clear-
ance.

On 13 March 2020, the European Commission announced the European
coordinated response to counter the economic impact of the Coronavirus — an ac-
tion plan designed to mitigate the social and economic effects of the COVID-19
pandemic, under which Member States are allowed, among other things, the
possibility to provide quick and effective support to their citizens and economic

8 Eurostat, 2021, http://appsso.eurostat.ec.europa.eu; European Commission, Fact and
figures: EU Customs Union — unique in the world, 2021, https://ec.europa.eu/taxation_customs/
facts-figures/eu-customs-union-unique-world_en [accessed: 10.10.2021].

°  Ibidem.

1" A. Ugaz, S. Sun, How countries can leverage Trade Facilitation to Defeat the COVID-19
Pandemic, UNCTAD, 22.04.2020, https://unctad.org/system/files/official-document/dtlinf2020d2
en.pdf [accessed: 10.11.2021].


http://appsso.eurostat.ec.europa.eu
https://ec.europa.eu/taxation_customs/facts-figures/eu
https://ec.europa.eu/taxation_customs/facts-figures/eu
https://unctad.org/system/files/official-document/dtlinf2020d2_en.pdf
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operators. If imports to third countries pose a threat to the EU’s ability to respond
to the COVID-19 pandemic, then the Commission may take actions and intro-
duce a licensing scheme for the export of certain products as part of the EU’s
common commercial policy.!!

In response to the COVID-19 pandemic, the EU Member States adopt-
ed also the Guidelines for border management measures, to ensure the smooth
movement of goods, in particular, food and medical items, across the borders
of the Member States of the European Union.'> The document emphasised that,
as far as the border management measures are concerned, key importance must
be attached to coordination on the EU level. What is of particular relevance is
ensuring the continuous movement of goods on the internal market, in order to
prevent a shortage of food and medical devices. Firstly, the guidelines set out
rules for integrated approach to effective border management in order to protect
health, while maintaining the integrity of the single market. Individual Member
States may, as provided for in the Commission guidelines, implement protec-
tive measures against COVID-19. However, all such measures must be transpar-
ent, proportional, legitimate, adequate and proper for a given means of transport,
and they must be non-discriminatory. Furthermore, the measures should ensure
the uninterrupted transport of basic goods, such as food and indispensable medi-
cal items. Second, EU Member States should maintain the free circulation of all
goods on the internal market, especially basic products, such as medicines, medi-
cal devices and foodstuffs. Moreover, there should be no additional certificates
for goods legally released for circulation on the single EU market. Third, EU
Member States should designate at their borders priority “green lanes” for the
carriage of goods. Professional travelling should be facilitated to ensure the trans-
port of goods and services. This concerns the facilitation of the safe movement
of employees representing the transport sector, including lorry and train driv-
ers, pilots and aircraft crews, across internal and external borders. All planned
limitations on transport must be reported to the Commission and other Member
States. Accordingly, on 23 March 2020, the Commission published the Commu-
nication from the Commission on the implementation of the Green Lanes under
the Guidelines for border management measures to protect health and ensure the
availability of goods and essential services.'?

I European Commission, Communication from the Commission to the European Parlia-
ment, the European Council, the Council, the European Central Bank, the European Investment
Bank and the Eurogroup, Coordinated economic response to the COVID-19 Outbreak, Brussels,
13.03.2020, COM(2020) 112 final, p. 4.

12 Covid-19 Guidelines for border management measures to protect health and ensure the
availability of goods and essential services (2020/C 86 1/01), OJ C 861, 16.03.2020.

13- Communication from the Commission the implementation of the Green Lanes under the
Guidelines for border management measures to protect health and ensure the availability of goods
and essential services (2020/C 96 1/01), OJ C 961, 24.03.2020.
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Member States have been asked to immediately mark all internal border
crossings within the Trans-European Transport Networks (TEN-T)'* as “green
corridors” and additional border crossings — green lanes for land transport (by
road and rail) and transport by air and sea, to ensure uninterrupted supply chain
operations. The border crossing process, including any control and screening,
should not take longer than 15 minutes. Moreover, Member States should lift,
on a temporary basis, all restrictions on movement applicable to the carriage of
goods over their entire territory (a ban on driving on weekends, at night, etc.).!
Professional travelling should be facilitated to ensure the transport of goods and
services. This concerns the facilitation of the safe movement of employees rep-
resenting the transport sector, including lorry and train drivers, pilots and aircraft
crews, across internal and external borders. All planned limitations on transport
must be reported to the Commission and other Member States. No additional
certificates should be imposed on goods legally released for circulation on the
single EU market.

Furthermore, in March 2020, the Commission issued a communica-
tion containing guidelines for facilitating the carriage of air cargo during the
COVID-19 epidemic. The guidelines aim to ensure essential air transport
flows. Member States are asked to facilitate the carriage of air cargo during the
COVID-19 epidemic.'¢

As regards modifications introduced to change/simplify customs proce-
dures by reason of the pandemic, in general, almost all customs procedures were
simplified to a certain extent.

What we can see now is an exceptional situation that must be considered
a “disaster” within the meaning of Article 221 of the Commission Delegated
Regulation."”

Accordingly, all goods entering the Union customs territory, in order to
counter the effects of COVID-19, such as ambulances or some types of medical,
surgical, laboratory devices, should be covered by the temporary admission pro-
cedure and entirely benefit from import duty relief. Such goods may be declared

4 TEN-T is a designed network of key European connections. An online platform has been
established to collect information on control measures implemented by individual Member States,
and each country is to designate a contact person for the Commission on this matter. At the begin-
ning, the big problem was the lack of information.

5 WCO, What Customs can do to migrate the effects of the COVID-19 pandemic, High-
lights of WCO Members’ practices, 2" edition, 2020, http://www.wcoomd.org/-media/wco/public/
global/pdf/topics/facilitation/activities-and-programmes/natural-disaster/covid_19/covid_19-
categorization-of-member-input.pdf?la=en [accessed: 12.10.2021].

16 Communication from the Commission “European Commission Guidelines: Facilitating
Air Cargo Operations during COVID-19 outbreak”, OJ C 100, 27.03.2020.

17 Commission Delegated Regulation (EU) 2015/2446 of 28 July 2015 supplementing Reg-
ulation (EU) No 952/2013 of the European Parliament and of the Council as regards detailed rules
concerning certain provisions of the Union Customs Code, OJ L 343, 29.12.2015, hereinafter re-
ferred to as “UCC-DR”.
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for the temporary admission procedure also through other activity, e.g. through
border crossing or by declaring them orally. In such a case, a supporting docu-
ment must be filed to supplement an oral customs declaration, however, the filing
of such a document may be postponed, with the consent of a customs authority,
by not more than 120 days after release of goods (Article 166[2] of UCC and
Article 147[2] of UCC-DR). The same rules of procedure may apply to the tem-
porary admission of medical, surgical and laboratory devices. Due to the continu-
ing COVID-19 pandemic, it may happen that those who applied the temporary
admission procedure will not be able to re-export on time the goods declared for
temporary admission. In such a case, it is expedient to file to the customs author-
ity an application for extending a time limit for re-export of goods. The extension
of time limit is possible regardless of the type of declaration used to place goods
under the temporary admission procedure.

Many Member States put restrictions on air transport as part of actions
aimed at preventing the spread of the COVID-19 epidemic, leading thus to
a considerable increase in the import of organs, blood and bone marrow to the
EU territory by road. Given that the time of delivery of these goods is of para-
mount importance, in these extraordinary circumstances, all import formalities
applicable to such goods have been limited so as to avoid any delays in their
release for free circulation, and consequently, to ensure the goods in question
can be supplied and used on time. Under the new provisions (Article 138[h] of
UCC-DR), organs and other human or animal tissues (including bone marrow)
and human blood suitable for permanent grafting, implantation or transfusion
may be declared for release for free circulation in another form, namely, by go-
ing through the green or “nothing to declare” channel in customs offices where
the two-channel system is in operation or going through a customs office which
does not operate the two-channel system without making a customs declara-
tion." This provision applies with retroactive effect as of 15 March 2020.

Non-EU goods which enter the EU customs territory must be presented to
customs authorities. However, despite the fact that, in principle, this requirement
cannot be waived with respect to medical, surgical and laboratory devices, such
goods can be deemed to have been presented when declared orally for temporary
admission.

Transit procedures seem to work effectively, despite preventive measures
being implemented to prevent the outbreak of COVID-19, namely, reducing
physical contact and the use of paper documents. Economic operators can expect
that the customs office of departure, when setting the time limit for presenting
the goods at the customs office of destination, will take into consideration the

18 Commission Delegated Regulation (EU) 2020/877 of 3 April 2020 amending and cor-
recting Delegated Regulation (EU) 2015/2446 supplementing Regulation (EU) No 952/2013, and
amending Delegated Regulation (EU) 2016/341 supplementing Regulation (EU) No 952/2013,
laying down the Union Customs Code, OJ L 203, 26.06.2020.
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possible prolonged period of delivery on account of preventive measures against
COVID-19. If the goods are presented at a customs office of destination after
the time limit has expired by virtue of specific circumstances resulting from
COVID-19, the customs office can decide that the delay was not caused by the
carrier.”” To carry out the transit operation, a temporarily accepted solution may
be the submission of scanned documents to be used as a transit declaration (e.g.
CIM for railway transport), provided that original documents are available,
ex-post verification is ensured and all parties engaged in the procedure are given
proper notification.

Under the present extraordinary circumstances, economic operators may
find it difficult to observe the time limit for discharging the special procedure and
to meet the time limit for submitting the bill of discharge of inward processing
and end-use procedure to the supervising customs office. It must be noted that
customs legislation allows for the extension of the aforesaid periods.

In such a situation, it is recommended by customs authorities that a rel-
evant application along with justification should be filed. This will make it pos-
sible to extend the period to 60 days, also when the said application is filed after
the expiry of the original time limit.

In principle, declarants are not required to present certificates of origin for
imported goods in every case, however, if they request for the preferential tariff
treatment, then they must have a relevant proof demonstrating the status of ori-
gin of such goods. The declarant states that they have such a proof by providing
a code of the relevant document and its identification details (number, date) in
a customs declaration. The exception to this rule is the possibility to request for
the preferential tariff treatment of goods originating from Japan based on the so-
called importer’s knowledge. Nevertheless, for instance, in case of doubt about
the origin of goods, their physical control or inspection of documents, the cus-
toms authority may require the declarant to present (produce) a proof of origin.
Certificates of origin must be presented in original.

Commission services were informed that some Member States and trading
partners of the EU were not able to provide certificates of origin in the proper
form (i.e. signed, stamped and in the adequate paper format) because in many
countries contact between customs authorities and economic operators was sus-
pended on account of the COVID-19 crisis. Consequently, it was assumed that
the implementation of extraordinary measures in close coordination with the
EU’s preferential trading partners would be appropriate with a view to ensuring
the full enforcement of EU trade arrangements. These exceptional measures are
to be employed on a reciprocal basis by Member States and trading partners of
the EU, applying relevant provisions contained in rules of origin.*® Under the

19 Ibidem.
20 European Commission, Information note No 1: Submission of proofs of preferential ori-
gin during the CoCidl9 crisis, Brussels, 31.03.2020, TAXUD/E4/ES.
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present circumstances relating to the threat caused by the COVID-19 pandemic,
it might be the case that importers will not have original (paper) certificates or
will have only their paper or electronic (e.g. scanned) copies. Therefore the fol-
lowing options are possible?!:

* During the release of imported goods for free circulation, importers may
file a simplified customs declaration and submit an original certificate to
the customs authority at a later time. However, for this form of declaration
security must be provided.

» The importers which have only a paper copy of a certificate or its electronic
version while releasing imported goods for free circulation may request the
preferential tariff treatment of such goods, using the certificate they have,
even though it is not original, and present it at the request of the customs
authority. Nevertheless, such a flexible approach does not apply to the con-
tents of the very certificate, which means that it should be filled in correct-
ly, issued by an authorised body, confirmed by a proper stamp and signed
by hand. Upon receipt of the original certificate, the importer is required
to attach it to other documents pertaining to the goods imported. The cus-
toms authority may then carry out an additional inspection to check it and,
where necessary, have it verified in the country of export, should there be
any doubts over its authenticity or the correctness of data contained in such
a certificate. Furthermore, instead of submitting original paper certificates
and official attestations, a temporary alternative solution has been adopted
(electronic copies). This alternative solution should not affect the obliga-
tion of entities to present original documents, if it is technically feasible.?
This also applies to A.TR movement certificates that confirm the customs
status of goods imported from Turkey.

When it comes to customs clearance, certain formalities have been re-
moved. In this regard two solutions deserve attention:

» simplified, provisional or incomplete goods declaration, on condition that
traders provide missing data or documents within a specified time limit;

* the requirement relating to documentation may be relaxed.

On account of the ongoing pandemic, customs authorities agree to the sim-
plified form of customs declaration being used on a regular basis, although there
is no permission. Previously such actions could be taken only irregularly or on
occasion. Due to the fact that customs law does not define the term “regular appli-
cation”, under present extraordinary circumstances, greater flexibility is allowed.

2l Information and explanations about activities related to COVID-19 can be found on
the government website: https://www.podatki.gov.pl/clo/covid-19-clo/#spis-tresci [accessed:
15.10.2021].

22 Commission Implementing Regulation (EU) 2020/466 of 30 March 2020 on temporary
measures to contain risks to human, animal and plant health and animal welfare during certain se-
rious disruptions of Member States’ control systems due to coronavirus disease (COVID-19), OJ L
98, 31.03.2020.
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It is still required, however, to file a supplementary customs declaration (this

requirement is waived if goods are covered by the customs warehousing proce-

dure). Permission to file simplified customs declarations enables economic opera-
tors to place goods under a customs procedure and enjoy the following benefits:

* it is possible to omit certain elements of the declaration and not to provide
some documents necessary for the calculation of import or export duties;

» customs duties, VAT and excise duty are paid, as the case may be, on filing

a supplementary customs declaration, which results in the settlement of

customs debt being deferred by 30 days.?

Given staffing shortages faced both by customs authorities and economic
operators, there might be problems with granting customs authorisations. There-
fore for the period of the COVID-19 epidemic, there is a less rigorous (and more
flexible) approach to the rules concerning the use of a summary application form
for an authorisation (an application for an authorisation based on a customs dec-
laration). This means that for some time customs authorities will not check the
condition that summary authorisations should not be used repeatedly and sys-
tematically. Time limits for filing a supplementary customs declaration are set by
a reference to the booking date, which does not apply if a force majeure event or
unexpected circumstances occur. Consequently, if an economic operator, due to
reasons attributable to the COVID-19 pandemic, is not able to observe the time
limit for filing a supplementary customs declaration, they should notify the su-
pervising customs office thereof as soon as possible. An application for the ex-
tension of time limit must be filed to customs authorities and justified by reason-
able, unexpected circumstances. Provisions stipulate that if an application for
an authorisation meets the required conditions, customs authorities are obliged
to accept it (Article 22[2] of UCC and Article 11 of UCC-DR). Hence customs
authorities cannot reject such an application or prolong the period for its accept-
ance, referring to hindrance or problems caused by COVID-19 (e.g. the absence
of many employees). Under present circumstances, it is expedient for economic
operators to furnish customs authorities with as much relevant information as
possible, which is necessary for the processing of an application for an authorisa-
tion by using electronic means of communication (e.g. email); this will enable
customs authorities to verify whether the conditions for granting an authorisation
required by law are fulfilled.

To ensure the more efficient utilisation of limited human resources, cus-
toms authorities should reduce physical checks and administrative verifications
which are not relevant or time-consuming, focusing on high-risk consignments
instead. In order to maintain social distancing, customs declarations and related
documents must be sent electronically.

3 Deloitte, EU overview on COVID-19 Customs and Trade measures, https://www2.
deloitte.com/ro/en/pages/business-continuity/articles/EU-overview-on-COVID-19-customs-and-
trade-measures.html [accessed: 15.10.2020].
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Reduction of costs relating to cross-border trade in goods

Costs relating to the import of goods can be principally decreased by reduction
in customs duties.

In 2019, COVID-19-related products imported by the European Union
from third countries amounted to EUR 127 billion, while the intra-Union trade
in such goods totalled EUR 231 billion. These figures show a certain level of the
EU’s self-sufficiency as regards the availability of such goods. Countries which
have the greatest share in the EU’s imports are the USA, Switzerland and the
United Kingdom. In aggregate, these countries represented more than 66% of
the EU’s external imports of COVID-19-related products. As regards groups
of goods, the USA were the largest supplier to the EU for all listed categories,
except for personal protective equipment, in which case, China’s share was big-
gest (36%), especially for the import of masks.?*

Customs duties on certain medical products are still high in some countries
all around the world (Table 1).

Table 1. Average applied Most Favoured Nation (MFN) rates in WTO Countries
for Medical Products (%)

WTO Country All Pharmaceuticals | Medical | Medical |Personal Protective
Products (medicines) Materials | Devices | Equipment (PPE)

All WTO Countries 4.8 2.1 6.2 35 11.5

China 4.5 2.1 7.4 2.5 7.2
European Union 1.5 0.0 3.2 0.2 3.9

India 11.6 10.0 15.0 9.0 12.0

Japan 0.4 0.0 0.8 0.0 1.8
Republic of Korea 5.9 6.9 8.1 1.5 7.1
Switzerland 0.7 0.0 0.8 0.0 5.2

the USA 0.9 0.0 2.0 0.1 2.1

Source: WTO, Trade in Medical Goods in the Context of Tackling COVID-19, Information
Note, 3.04.2020, pp. 14-16, https://www.wto.org/english/news_e/news20_e/rese 03apr20_e.pdf
[accessed: 10.08.2021].

Protective equipment used in combating the COVID-19 pandemic is cov-
ered by an average Most Favoured Nation (MFN) tariff rate, namely 11.5%,
which in some countries stands at 27%? (Table 1). In the European Union, cus-
toms duties for this product group are relatively low, an average MFN rate is

2 Own calculations based on: Eurostat, EU trade since 2015 of COVID-19 medical
supplies,  https://data.europa.cu/data/datasets/rednxu8wk9icojx3xay4q?locale=en  [accessed:
10.12.2021]; Eurostat, DSB-Comext, http://epp.eurostat.ec.europa.cu/newxtweb/submitdimselect.
do [accessed: 30.09.2020].

% TARIC database, https://ec.curopa.cu/taxation_customs/dds2/taric/taric_consultation.
jsp?Lang=en [accessed: 10.09.2021].
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equal to 1.5%, significantly below the average value in all WTO (World Trade
Organisation) countries; an MFN tariff rate applicable to pharmaceuticals is 0%;
disinfectants (HS code: 3808 94) — 6%, but the preferential rate equals 0%; soap
(HS code: 3401) — 0%—4%, with the preferential rate standing at 0%; medical
equipment (HS code 9018) — 0%. It must be noted that the rates of conventional
customs duties apply to imports, for instance, from the USA, however, for other
key importers (e.g. Switzerland), preferential rates are usually applied and they
often equal 0%. Customs duty on disposable surgical masks imported from China
(the main worldwide exporter) stands at 6.3%.%

Table 2. List of Tariff Measures Adopted by EU Under Common Customs
Policy for Imports in Connection with COVID-19 Pandemic and Notified to
WTO (From February 2020 to June 2021)

Type Goods Measure Measure
Covered by |Measure Countries |Introduction |Expiry
of Measure
Measure Date Date
Exemption |[Medical 03 April 2020: The European Commission |All 30/01/2020 |31/12/2021
from import |equipment* |approved requests from EU Member States |non-EEA
customs |/active/ and the UK to grant temporary customs  |countries
duty and duty and VAT relief with respect to im-
VAT ported medical products and protective
equipment to contribute to combating the
coronavirus epidemic. The Decision en-
tered into force with retroactive effect as of
30 January and remained in full effect by
31 July 2020.
23 July 2020: its term was extended by
three months (by 31 October 2020).
29 October 2020: The Commission ex-
tended (by 30 April 2021) the temporary
exemption from customs duty and VAT on
medical products and personal protective
equipment imported from third countries
(for the UK, the period was extended only
by 31 December 2020).
19 April 2021: The European Commission
extended the customs duty and VAT ex-
emption period by 31 December 2021
Reduction |Vaccines, |The possibility to apply a reduced VAT rate | All 11/12/2020 |31/12
in customs  |in vitro to COVID-19 vaccine supplies and in vitro |except for /12022
duties and  |diagnostic  |diagnostic medical devices EEA coun-
lower VAT |medical tries
rate devices**
/active/

Source: own elaboration based on relevant documents marked respectively with asterisks.

2 Ibidem.
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*WTO, Ottawa Group: Trade Facilitation Measures Taken In Response To Covid-19, G/TFA/W/24,
29.08.2020; Commission Decision (EU) 2020/491 of 3 April 2020 on relief from import duties and
VAT exemption on importation granted for goods needed to combat the effects of the COVID-19
outbreak during 2020, (notified under document C(2020) 2146), OJ L 1031, 3.04.2020; Commis-
sion Decision (EU) 2020/1101 of 23 July 2020 amending Decision (EU) 2020/491 on relief from
import duties and VAT exemption on importation granted for goods needed to combat the effects of
the COVID-19 outbreak during 2020 (notified under document number C(2020) 4936), OJ L 241,
27.07.2020; Commission Decision (EU) 2020/1573 of 28 October 2020 amending Decision (EU)
2020/491 on relief from import duties and VAT exemption on importation granted for goods needed
to combat the effects of the COVID-19 outbreak during 2020 (notified under document C(2020)
7511), OJ L 359, 29.10.2020; Commission Decision (EU) 2021/660 of 19 April 2021 amending
Decision (EU) 2020/491 on relief from import duties and VAT exemption on importation granted
for goods needed to combat the effects of the COVID-19 outbreak during 2020 (notified under
document C(2021) 2693), OJ L 140, 23.04.2021.

** Council Directive (EU) 2020/2020 of 7 December 2020 amending Directive 2006/112/EC as
regards temporary measures in relation to value added tax applicable to COVID-19 vaccines and
in vitro diagnostic medical devices in response to the COVID-19 pandemic, OJ L 419, 11.12.2020.

The Commission decided to temporarily waive customs duty and VAT on
imported personal protective equipment (PPE), COVID-19 test kits and medical
devices (Table 2). This decision applies only to imports, but not to intra-Union
or national supplies. The exemptions are granted only on goods imported by
public authorities and other public-law entities or on their behalf, or by charita-
ble organisations approved by competent public authorities of Member States,
where such goods are intended for free-of-charge distribution to people affected
by or at risk of the COVID-19 epidemic or engaged in combating it or where
such goods are to be provided to such people free of charge (on condition that
these goods remain the property of the authorities or organisations mentioned
above). On 28 October 2020, the period of availability of the aforesaid customs
duty and VAT relief was extended by 30 April 2021. The Commission Decision
also provides for the exemption from import duties and VAT on goods required
to counteract the effects of the COVID-19 epidemic, if they are imported in order
to be released for free circulation by or on behalf of disaster relief agencies (any
types of emergency rescue units) in order to address their needs during the time
they provide emergency aid to people affected by or at risk of the COVID-19
epidemic or engaged in combating it.

The Notification C(2020) 2146 contains an indicative list of products to
be imported “duty — VAT free”. The list is comprised of 45 product categories
defined at the 8-digit level of CN code.?”’” More or less half of these categories
is already duty-free (however, in general, it is obviously not VAT free). The
goods for which an MFN customs tariff is higher than zero include, for instance:

27 COVID-19 — Indicative List of Products Eligible to Be Imported Duty — VAT free, Com-
mission Decision (EU) 2020/491 of 3 April 2020 on relief from import duties and VAT exemption
on importation granted for goods needed to combat the effects of the COVID-19 outbreak during
2020 (notified under document C(2020) 2146), OJ L 1031, 3.04.2020.
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disinfectants and sterilising agents, i.e. alcoholic solutions, depending, first and
foremost, on alcohol content — from EUR 19.20 per hl to EUR 1.00 %vol per hl
+ EUR 6.40 per hl; monitors — 14%, masks — 6.3% (but some types — 12%), face
shields — 6.5%, protective clothing — from 5% to 12%, safety glasses — 2.9%.%

Import by Member States pursuant to the Decision (EU) 2020/491 fostered
a conducive environment for the provision by competent authorities in Member
States of necessary medicines, medical devices and personal protective equip-
ment, to address shortages in these countries. However, the shortages of goods
necessary for combating the COVID-19 pandemic were still reported in Member
States, hence the period during which exemption from import duties and VAT
could be applied was extended by 31 December 2021.%

On 28 October 2020, the Commission put forward a proposal to amend
the Council Directive 2006/112/EC of 28 November 2006 (the VAT Directive)
in order to adapt various exemptions on vaccines and in vitro diagnostic medical
devices so that partial or full temporary VAT exemptions could be simplified and
facilitated. Following the amendments to the Directive 2006/112/EC concerning
temporary measures for value added tax applicable to COVID-19 vaccines and in
vitro diagnostic medical devices, which were made in response to the COVID-19
pandemic, Member States may implement one of the following measures:

* to apply a reduced rate to the supplies of in vitro diagnostic medical de-
vices and services related to COVID-19;

* to grant an exemption with deductibility of VAT paid at the preceding stage
in respect of the supply of in vitro diagnostic medical devices and services
related to COVID-19.

Member States can also grant an exemption with deductibility of VAT paid
at the preceding stage in respect of the supply of COVID-19 vaccines and ser-
vices closely related to such vaccines. The exemption may be applied exclusively
to the COVID-19 vaccines approved by the Commission or Member States.*

The legal framework of UCC does not currently provide any legal basis
for deferring the time limits for payment of customs duties or suspension of
their recovery due to the present crisis, the suspension of time limits for pay-
ment by virtue of force majeure or unforeseeable circumstances (Articles 108
to 114 of UCC). Even in the cases in relation to which the concept of force ma-
jeure is explicitly provided for, each incident needs to be exactly evaluated on

2 TARIC Database, op. cit.; COVID-19 — Indicative List of Products Eligible to Be Im-
ported Duty — VAT free, op. cit.

» Commission Decision (EU) 2021/660 of 19 April 2021 amending Decision (EU)
2020/491 on relief from import duties and VAT exemption on importation granted for goods needed
to combat the effects of the COVID-19 outbreak during 2020 (notified under document C(2021)
2693), OJ L 140, 23.04.2021, p. 10.

30 Under current VAT legislation, Member States may apply a reduced (i.e. not less than
5%) rate of VAT to pharmaceutical products used for health protection, disease prevention and
medical purposes.
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a case-by-case basis. For these reasons, it is not possible to definitely state that
every case linked to the COVID-19 pandemic is a force majeure event. Amending
UCC in order to introduce additional flexibility would require a time-consuming
legislative procedure. Furthermore, such an amendment could not modify Mem-
ber States’ financial liability in respect of the timely provision of traditional own
resources for the EU budget.

Article 108 of UCC sets out the time limits for payment of customs duty
amounts. In principle, the said period is not longer than 10 days from giving the
debtor a notice of customs debt, unless an appeal against the decision setting
a customs debt has been lodged. Each case had to be evaluated separately, taking
into account special circumstances pertaining to the operator. Furthermore, the
third paragraph of Article 108(1) of UCC provides for other circumstances in
which the time limit for payment may be extended. If a sum due has been deter-
mined during post-release control, customs authorities may, at the request of the
debtor, extend that period by 10 days. Moreover, Article 108(3) refers to three
various grounds for suspending the time limits for payment, which are connected
with specific situations, namely, where an application for remission is filed, the
goods are confiscated, destroyed or abandoned and where customs debt has been
incurred. No new solutions were introduced in that respect during the pandemic.*!

The customs legislation ensures payment facilities and enables customs
authorities to take into consideration, on a case-by-case basis, serious economic
or social difficulties experienced by the debtor. Consequently, economic opera-
tors could make a request to refer to these regulations if such a need arises during
the COVID-19 pandemic.** It must be noted that it is economic operators that are
required to prove the economic and social difficulties.

Ensuring transparency, strengthening co-operation and using technology

Furnishing up-to-date and accurate information is one of the most effective ways
of responding to the crisis in question. To this end, UNCTAD (The United Nations
Conference on Trade and Development) made a special website, compiling avail-
able online repositories that contain current trade-related information, includ-
ing relevant notifications by WTO members. It also contains a dedicated WCO
(World Customs Organisation) web page used for publishing a regularly updated
list of countries that adopted temporary export restriction measures applicable

31 Deloitte, EU overview on..., op. cit.

32 Idem, Guide for simplification of customs operations and the application of the favor-
able customs legislation during the COVID-19 pandemic, 2020, https://www?2.deloitte.com/con-
tent/dam/Deloitte/ro/Documents/Guide%20for%20the%20simplification%200f%20customs%20
operations%20&%20the%?20application%200f%20favorable%20customes%20legislation%20
during%20COVID-19%20pandemic.pdf [accessed: 16.09.2021].
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to medical products in response to COVID-19. WCO offers a very detailed set of
information, guidelines and statements, which are available on its website dedi-
cated to COVID-19 matters.* Furthermore, WTO has created a regularly updated
database containing not only trade facilitations linked to COVID-19, but also
trade restrictions and other documents concerning the global COVID-19 situation
in the worldwide trade. This database is an important source of information both
for trade practitioners and researchers. Measures employed during the pandemic
are notified to WTO and available at its website. WTO runs also an additional
website devoted to COVID-19 and provides a short list of answers to frequently
asked questions.**

Co-operation and coordination can be seen also in the Commission’s ac-
tivities performed against protectionist initiatives undertaken by Member States.
The Commission implemented measures at the entire EU’s level relatively quick-
ly (in March 2020). They were taken in response to the actions of individual EU
Member States, which could cause disturbance not only to the operations of the
single European market, but also the “common nature” of the Union’s commer-
cial and customs policy.

Having considered the fact that customs authorities are not always able to
individually examine large volumes of goods which are imported to and exported
from the customs territory and, at the same time, address the need for facilitat-
ing legal trade, risk management is of crucial importance to customs control.
Member States’ customs authorities manage risk based on EU-wide framework
that covers common risk criteria and standards, measures employed to exchange
information on risk and electronic risk analysis. The key principle is focused on
two possibilities: (1) risk assessment in advance and (2) control, if necessary,
prior to the release of goods or after they have been released to the EU customs
territory. However, there are doubts that risk management framework is not im-
plemented in a uniform manner in all Member States. Furthermore, risk assess-
ment systems of Member States might not include essential information because
it is neither gathered nor exchanged among Member States or because Member
States do not have EU-wide comparative data that would enable them to interpret
their own national data. In order to use data coming from all sources, including
in the course of international customs co-operation, in a better manner and to
a broader extent, and to facilitate interdependencies in risk management, customs
control and activities aimed at combating frauds, data analysis is required at the
EU level

3 WCO, Covid-19 webpage, https://www.wcoomd.org/en/topics/facilitation/activi-
ties-and-programm-es/natural-disaster/coronavirus.aspx [accessed: 10.10.2021].

3 WTO, Frequently asked questions: The WTO and COVID-19, https://www.wto.org/en-
glish/tratop_e/-covid19_e/faqcovid19_e.htm [accessed: 10.10.2021].

35 European Commission, Communication from the Commission to the European Parlia-
ment, the Council and the European Economic and Social Committee, Taking the Customs Union
to the Next Level: a Plan for Action, Brussels, 28.09.2020, COM(2020) 581 final, p. 4.
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On 28 October 2020, the Commission undertook an important initiative
designed to strengthen co-operation and the exchange of information on the
clearance of goods at EU borders. A so-called single point of contact for cus-
toms authorities is aimed at fostering co-operation and improving coordination
among various authorities to facilitate the automated verification of completion
of formalities other than customs formalities with respect to goods imported to
or exported from the EU customs territory. The EU single window environment
will be created by one portal enabling companies to furnish information related
to their goods which are either imported to or exported from the EU only once.
At present, formalities required at external EU borders often engage various
authorities which are responsible for various policy areas, such as health and
safety, environment, agriculture, fishery, cultural heritage, market surveillance
and product conformity. Consequently, companies have to give information to
various authorities, of which every has their own portal and procedures. This is
problematic and time-consuming for economic operators and hinders authori-
ties’ collaboration aimed at preventing risk, including financial fraud.

The single window environment will streamline the goods clearance pro-
cesses. Companies/traders will be able to send all information about safety and
conformity to the national single window portal. Subsequently, relevant data
will be furnished to all competent authorities. The single window aims to: fa-
cilitate trade by reducing administrative burdens for companies; increase the
effectiveness of goods clearance, while ensuring greater conformity with regu-
lations; promote better digital co-operation and coordination among national
authorities in all Member States engaged in goods clearance. Enterprises could
benefit due to the possibility of completing not only all border and customs
formalities, but also those relating to other purposes — such as health, environ-
ment, safety of products and foodstuffs and food security — in one electronic
step and due to faster border clearance of imported and exported goods. As
regards governmental agencies, such a measure would allow common process-
ing, transfer and exchange of information, as well as better risk assessment. The
initiative for the EU single window environment is the first tangible outcome
of the action plan adopted recently, which is designed to develop the customs
union — an ambitious project to modernise border control within the next ten
years. In terms of political guidelines, the said action plan fits in with Ursula
von der Leyen’s, the President of the Commission, announcement that “the
customs union is to be brought to a higher level” .3

3 Ibidem.
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Conclusions

The pandemic has unprecedented and multidimensional repercussions for eco-
nomic systems both at a national and a global level. One of the most affected ar-
eas is international trade, hence one can observe growing interest in commercial
and customs policy and its importance to fighting the COVID-19 pandemic. The
European Union is a trade power, with more than 850,000 customs declarations
being filed each day, hence the operation of customs system, customs adminis-
trations and customs procedures is of paramount importance in crisis situations
arising, in particular, from the coronavirus pandemic.

Due to the pandemic, the EU has taken actions designed to: facilitate cross-
border movement of goods, reduce costs, strengthen co-operation and use cutting-
edge technologies. Research conducted so far revealed that actions taken in these
four areas did not introduce any major amendments to customs legislation in
force, nor did they bring about any substantial changes to the existing instruments
of the EU’s commercial and customs policy. They were based on the existing cus-
toms regulations and solutions provided for exceptional situations, force majeure
or other similar events. The actions referred to above can be categorised into the
following groups: facilitation to the import of “critical” goods (ambulances or
certain types of medical, surgical and laboratory devices, organs and other human
or animal tissues); the possibility of extending certain time limits (e.g. the time
limit for discharging the special procedure, re-export, temporary storage); the
use of paper copies or electronic versions of certain documents; the possibility
of filing simplified customs declarations without a prior permit; reducing physi-
cal checks to a minimum. Furthermore, in order to reduce the costs of import of
personal protective equipment, customs duties and VAT have been abolished. The
ultimate beneficiaries of the exemption in question are state organisations, in-
cluding state authorities, public authorities and other public-law entities, disaster
relief agencies (emergency rescue units), as, in fact, they gain access to medical
devices and items without paying the costs in the form of import duty and VAT.

As regards facilitating and expediting customs clearance, this can be
ensured, among other things, by summary declarations, fast lanes for customs
clearance, priority customs clearance for goods which are relevant to fighting the
pandemic, preferences for Authorised Economic Operators (AEO). It must be
noted that only fast lanes for customs clearance and priority customs clearance of
certain goods can be regarded as new solutions, the other instruments were intro-
duced before the outbreak of the pandemic, hence they are not new.

The “single point of contact for customs authorities” was introduced, but
it is not an initiative launched in response to the pandemic, it was an element of
developing the customs union and bringing it “to a higher level”.

Although some measures will be implemented only on a temporary ba-
sis during the pandemic, many of them should become a part of day-to-day
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operations, whereas risk management should be used as an instrument by every
customs administration. Both risk management systems and risk profiling are key
factors facilitating trade and ensuring conformity. They also help administrations
optimise the use of limited customs resources. The recognition and preferential
treatment of AEOs should be a part of the risk profiling process. To become an
AEQ, a company must undergo a stringent audit process, giving the customs ad-
ministration a clear picture of its trading activity.

It appears that the pandemic has expedited the digitalisation process. In
order to maintain social distancing, customs declarations and related documents
had to be sent electronically. What is of relevance is to make sure that the tran-
sition to digitalisation in a post-pandemic world does not still rely on obsolete,
manual paper-based processes. Striving to ensure full digitalisation should lead to
paperless transactions, without the need for printing copies of electronic declara-
tions or putting handwritten signatures instead of digital ones, notifications sent
via email, an electronic customs clearance system. If paper documents are still
in use, this would not only lead to considerable delays and costs, but also, given
the current crisis caused by COVID-19, would pose risk to customs officers and
importers/exporters due to the need of unnecessary physical contact.’’
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Impact of the COVID-19 Pandemic on Customs System and Customs
Procedures in the European Union

The COVID-19 pandemic has unprecedented and multidimensional repercussions for economic
systems both at a national and a global level. The EU legislation provides for unique instruments
designed, among other things, to extend aid to the victims of natural disasters (but not only), which
may be utilised in order to respond to an unprecedented health crisis caused by the coronavirus.
Customs administrations must play an important role here. Countries which reduced the time and
costs of customs clearance at their borders are gaining advantage over those which failed to do so.
The crisis sparked off by the COVID-19 pandemic led to questions about the application of customs
regulations, customs procedures and customs formalities. Customs clearance should be assigned
a high priority when it comes to “critical” goods relating to the protection of human health or life,
whereas some imports should be exempt from the customs duty and (national) VAT, if it is possible
to demonstrate that such commodities have been given free of charge as a donation. This article
aims to describe actions and initiatives associated with customs procedures, which were taken by
the EU to combat the pandemic. Measures relating to COVID-19, which concern customs proce-
dures and trade, provide, at the same time, a review of challenges that both Member States and the
whole European Union must confront to ensure the availability of goods on the one hand, and to
facilitate the movement of goods and guarantee the safety of trade in goods on the other.

Key words: customs system, customs procedures, customs duties, customs clearance

Wplyw pandemii COVID-19 na system celny i procedury celne
w Unii Europejskiej

Pandemia COVID-19 wywotata bezprecedensowe i wiclowymiarowe reperkusje dla systemow go-
spodarczych zaréwno na poziomie krajowym, jak i globalnym. W prawodawstwie UE dost¢pne sa
wyjatkowe narz¢dzia majace na celu m.in. pomoc ofiarom klesk zywiotowych (ale nie tylko), ktore
mozna wykorzysta¢ do stawienia czota bezprecedensowemu kryzysowi zdrowotnemu spowodowa-
nemu przez koronawirusa. Administracje celne maja tu do odegrania kluczowsg role. Kraje, ktore
zminimalizowaly czas i koszty odpraw celnych na granicy, zyskuja przewage nad tymi, ktore tego
nie zrobily. W wyniku kryzysu wywotlanego pandemiag COVID-19 pojawily si¢ pytania dotyczace
stosowania przepisow, procedur i formalnosci celnych. Odprawa celna powinna zosta¢ potrakto-
wana priorytetowo dla towaréw ,.krytycznych” zwigzanych z ochrong zdrowia czy zycia ludzi,
a niektore towary importowane powinny by¢ zwolnione z cta i (krajowego) podatku VAT, jesli udo-
wodni sig, ze zostaly nieodplatnie przekazane w formie darowizny. Celem artykutu jest charaktery-
styka dzialan i inicjatyw zwigzanych z procedurami celnymi podjetych przez UE w ramach walki
z pandemia. Srodki dotyczace COVID-19, ktére odnosza sie do procedur celnych i handlu, daja
jednoczeénie przeglad wyzwan, przed ktorymi stojg zardwno poszczegdlne panstwa cztonkowskie
UE, jak i cata Unia Europejska, aby zapewni¢ dostepno$¢ towardw przy jednoczesnym utatwieniu
ich przeptywu i zapewnieniu bezpieczenstwa obrotu towarowego.

Stowa kluczowe: system celny, procedury celne, cta, odprawa celna
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Wprowadzenie

W ostatnich latach spoteczno$¢ migdzynarodowa mierzy si¢ ze zbierajaca Smier-
telne zniwo pandemia COVID-19, tj. pandemia choroby zakaznej wywolywanej
przez koronawirusa SARS-CoV-2. Choroba uznana najpierw w dniu 17 listopa-
da 2019 w Chinach za epidemig, nastgpnie w dniu 11 marca 2020 r. ogloszona
przez Swiatowa Organizacje Zdrowia (WHO) pandemia. Swiatowa Organizacja
Zdrowia ocenita to zjawisko jako ,,stan zagrozenia zdrowia publicznego o zasig-
gu migdzynarodowym™!.

1 Swiatowa Organizacja Zdrowia uznata epidemie wywolang wirusem SARS-CoV-2 jako
,,stan zagrozenia zdrowia publicznego o zasiggu migdzynarodowym”, 11.03.2020, gov.pl, https://
www.gov.pl/web/ukraina/swiatowa-organizacja-zdrowia-uznala-epidemie-wywolana-wirusem-
sars-cov-2-jako-stan-zagrozenia-zdrowia-publicznego-o-zasiegu-miedzynarodowym?fbclid=
IwARO4QEE3DJGVaPP4pF739qJ9G84EdROWK 9 TIlu-WUSdDfwAwWHIE3ZsGilg [dostep:
29.10.2021].
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https://www.gov.pl/web/ukraina/swiatowa-organizacja-zdrowia-uznala-epidemie-wywolana-wirusem-sars-cov-2-jako-stan-zagrozenia-zdrowia-publicznego-o-zasiegu-miedzynarodowym?fbclid=IwAR04QEE3DJGVaPP4pF739qJ9G84EdR0WK9gTJlu-WU5dDfwAwHfE3ZsGiJg
https://www.gov.pl/web/ukraina/swiatowa-organizacja-zdrowia-uznala-epidemie-wywolana-wirusem-sars-cov-2-jako-stan-zagrozenia-zdrowia-publicznego-o-zasiegu-miedzynarodowym?fbclid=IwAR04QEE3DJGVaPP4pF739qJ9G84EdR0WK9gTJlu-WU5dDfwAwHfE3ZsGiJg
https://www.gov.pl/web/ukraina/swiatowa-organizacja-zdrowia-uznala-epidemie-wywolana-wirusem-sars-cov-2-jako-stan-zagrozenia-zdrowia-publicznego-o-zasiegu-miedzynarodowym?fbclid=IwAR04QEE3DJGVaPP4pF739qJ9G84EdR0WK9gTJlu-WU5dDfwAwHfE3ZsGiJg
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Na dzien 15 pazdziernika 2021 r. liczba potwierdzonych przypadkow za-
chorowan na §wiecie na COVID-19 wynosi 239 437 517 (w samej Europie —
72 855 186 przypadkow, w Polsce — 2 933 834 przypadkow), w tym $miertelnych
4 879 235 (w Europie — 1 373 924 przypadkow, w Polsce 76 067)%.

Pandemia zburzyta dotychczasowy spokdj i poczucie bezpieczenstwa spo-
tecznosci migdzynarodowej, ktora tkwila, jak si¢ okazato w ztudnym przekona-
niu, ze choroby zakazne na globalng skale przestaly jej zagrazac.

Pandemia obnazyta réwniez brak przygotowania zaré6wno organizacji
mig¢dzynarodowych, jak tez poszczegoélnych panstw do walki z zagrozeniem
o takich rozmiarach, czego dowodem byly chaos, i niewydolno$¢ stuzby zdro-
wia w poszczegolnych panstwach’, ktorej przedstawiciele zmuszani byli do
podejmowania dramatycznych decyzji w zakresie selekcji osob, ktorym beda
mogli udzieli¢ pomocy medycznej, oraz tych, dla ktorych sprzetu ratujacego
zycie moze po prostu nie starczyc*.

Krytyka skupita sie rowniez na dziataniach Swiatowej Organizacji Zdro-
wia, ktora zwlekata z podjgciem decyzji koniecznych, ale niepopularnych —
zwlaszcza z perspektywy Chin — o uznaniu COVID-19 za pandemig, co jak
podkresla si¢ w literaturze, wywolane bylo deficytem informacji i ich niewy-
starczajaca weryfikacja, niewlasciwa ocenag ryzyka, a prawdopodobnie takze
wzgledami politycznymi®. Co istotne, spdznione byto roéwniez ,,ogloszenie
zagrozenia zdrowia publicznego o znaczeniu mi¢dzynarodowym (PHEIC) —
stanu alarmowego pozwalajgcego dyrektorowi generalnemu WHO zaleca¢ np.
wstrzymanie podrozy’.

Pandemia COVID-19 wywotata zapas¢ gospodarek $wiatowych, doro-
wadzita do bankructwa nie tylko matych przedsigbiorcow, ale tez duzych firm,
w wyniku czego przyczynita si¢ do wzrostu bezrobocia. Ostabita wi¢zi rodzin-
ne i spoleczne. Zburzyta dotychczasowy model funkcjonowania jednostek na
catym $wiecie.

2 Dane przedstawione przez WHO: WHO Coronavirus (COVID-19) Dashboard, https://
covid19.who.int [dostep: 29.10.2021].

3 Np. we Wiloszech czy Hiszpanii.

4 Tym bardziej, ze mozliwe niewlasciwe leczenie wiazato si¢ z odpowiedzialno$ciag kar-
ng personelu medycznego; zob. np. J. Giezek, Kolizja obowigzkow spoczywajgcych na pracow-
nikach opieki medycznej w dobie pandemii Covid-19, ,Palestra” 2020, nr 6, https://palestra.pl/
pl/czasopismo/wydanie/6-2020/artykul/kolizja-obowiazkow-spoczywajacych-na-pracownikach-
opieki-medycznej-w-dobie-pandemii-covid-19 [dostep: 29.10.2021]; E. Plebanek, Wylgczenie od-
powiedzialnosci karnej za niewtasciwe leczenie w czasie pandemii Covid-19 a klauzula dobrego
samarytanina, ,Palestra” 2021, nr 1-2, https://palestra.pl/pl/czasopismo/wydanie/1-2-2021/arty-
kul/wylaczenie-odpowiedzialnosci-karnej-za-niewlasciwe-leczenie-w-czasie-pandemii-covid-19-
a-klauzula-dobrego-samarytanina [dostep: 29.10.2021].

5 S. Zargba, WHO i COVID-19 — spézniony start i nadrabianie zaleglosci, ,,Biuletyn
PISM” 2020, nr 91.

¢ Ibidem.


https://covid19.who.int
https://covid19.who.int
https://palestra.pl/pl/czasopismo/wydanie/6-2020/artykul/kolizja-obowiazkow-spoczywajacych-na-pracownikach-opieki-medycznej-w-dobie-pandemii-covid-19
https://palestra.pl/pl/czasopismo/wydanie/6-2020/artykul/kolizja-obowiazkow-spoczywajacych-na-pracownikach-opieki-medycznej-w-dobie-pandemii-covid-19
https://palestra.pl/pl/czasopismo/wydanie/6-2020/artykul/kolizja-obowiazkow-spoczywajacych-na-pracownikach-opieki-medycznej-w-dobie-pandemii-covid-19
https://palestra.pl/pl/czasopismo/wydanie/1-2-2021/artykul/wylaczenie
https://palestra.pl/pl/czasopismo/wydanie/1-2-2021/artykul/wylaczenie
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Wreszcie, pandemia dobitnie ukazata, ze w celu ograniczenia rozprze-
strzeniania si¢ choroby zakaznej, ktora dotkneta spotecznosé migdzynarodowa
na tak duza skale, konieczne sg dziatania mocno ingerujace w prawa i wolnosci
jednostek, w tym prawo do przemieszczania si¢, prawo rownego dostepu do na-
uki, prawo do wolno$ci zgromadzen, prawo rownego dostgpu do ochrony zdro-
wia, prawo do praktykowania religii, prawo do wolnosci gospodarczej 1 wiele
innych o podstawowym znaczeniu.

Przedmiotem niniejszego opracowania stanie si¢ analiza dopuszczalnych
mechanizméw ograniczania praw i wolnosci obywatelskich zar6wno w wymia-
rze mi¢dzynarodowym, jak tez na podstawie prawa polskiego — w stanach glo-
balnego zagrozenia, na przyktadzie pandemii COVID-19. Bedziemy probowali
odpowiedzie¢ na pytania dotyczace tego, jak wygladajg mechanizmy: konsty-
tucyjne, migdzynarodowe oraz krajowe (na przyktadzie Polski) w kontek$cie
ochrony wolnos$ci i praw czlowieka. Czy aktualne mechanizmy pozwalaja
na wprowadzenie standéw nadzwyczajnych i ograniczenie ochrony wolno$ci
i praw cztowieka? Wreszcie, jak w praktyce wygladato ich zastosowanie? Na-
szym zainteresowaniem objeliSmy nie tylko Polske, ale tez inne panstwa Unii
Europejskiej oraz organizacje migdzynarodowe. Na koniec chcieliSmy od-
powiedzie¢ na pytanie, jakie problemy wywotaty implementowane mechani-
zmy — jak wptynety na ochrong wolnos$ci i praw cztowieka i obywatela.

W naszej ocenie aktualne mechanizmy, zaréwno konstytucyjne, jak
i migdzynarodowe, nawet jezeli zapewniajg mozliwo$¢ ograniczenia wolno-
$ci 1 praw czlowieka i obywatela w celu skutecznej walki z pandemia korona-
wirusa, moga stac¢ si¢ zrédtem naduzywania tych ograniczen z pogwatceniem
tychze wolnosci i praw, zwlaszcza jezeli wprowadzaniu ograniczen nie bedzie
towarzyszy¢ podejscie oparte na prawach cztowieka.

W rozwazaniach zawartych w artykule wykorzystano przede wszystkim
metode dogmatycznej analizy obowigzujgcych unormowan prawa konstytu-
cyjnego oraz prawa migdzynarodowego publicznego. W pracy wykorzystano
rowniez, w ograniczonym zakresie, metod¢ prawnoporéwnawcza w kontek-
$cie wykorzystanych mechanizméw walki z pandemig w krajach cztonkow-
skich Unii Europejskiej. Poruszane w artykule zagadnienie jest o tyle nowe,
ze mechanizmy ograniczenia praw i wolno$ci obywatelskich w Europie nigdy
nie byly wprowadzane na tak wielkg skale, jaka nastapita w dobie pandemii
COVID-19, Stad tez o ile zagadnieniu temu po$wigcone sg raporty organizacji
mig¢dzynarodowych i pozarzadowych, o tyle temat ten nie zostat poglgbiony
w literaturze przedmiotu i w tym stanie rzeczy niniejszy artykut stanowi wypet-
nienie luki w badaniach poswigeconych poruszanej problematyce.

Z racji ram niniejszego opracowania poruszone zostang jedynie wybrane
aspekty przedmiotowego zagadnienia.
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Dopuszczalno$¢ ograniczen praw czlowieka w §wietle Konstytucji RP

Prawa czlowieka i jego wolno$ci zagwarantowane sg przede wszystkim w Usta-
wie zasadniczej’. Katalog wolnosci i praw zawiera w szczegdlnosci rozdziat 11
Konstytucji RP, przewidujgc w niej chociazby: prawo do zycia (art. 38); niety-
kalno$¢ i wolno$¢ osobistg (art. 41); prawo do sadu (art. 45); prawo do ochro-
ny prywatnosci (art. 47); prawa rodzicow (art. 48); wolno$¢ przemieszczania
sie (art. 52); wolno$¢ stowa (art. 54); wolnos¢ zgromadzen (art. 57); prawo do
strajku (art. 59); rowny dostep do stuzby publicznej (art. 60); wolno$¢ wyboru
1 wykonywania zawodu oraz miejsca pracy (art. 65); prawo do bezpiecznych i hi-
gienicznych warunkéw pracy (art. 66); ochron¢ zdrowia (art. 68) czy prawo do
nauki (art. 70).

Konstytucja RP dopuszcza jednak w art. 31 ust. 1 mozliwos$¢ ograniczania
w zakresie korzystania z konstytucyjnych wolnosci i praw, jednakze pod pew-
nymi $cistymi warunkami, tj. ograniczenia takie mogg by¢ ustanawiane tylko
w ustawie 1 tylko wtedy, gdy sa konieczne w demokratycznym panstwie dla jego
bezpieczenstwa lub porzadku publicznego badz dla ochrony §rodowiska, zdrowia
1 moralnos$ci publicznej albo wolnosci i praw innych oso6b. Ograniczenia te nie
moga naruszac istoty wolnosci i praw.

Uregulowanie z art. 31 ust. 3 Konstytucji przewidujgce mozliwos¢ ograni-
czania praw i wolnos$ci konstytucyjnie chronionych stato si¢ przedmiotem boga-
tej linii orzeczniczej Trybunatu Konstytucyjnego, ktéry w swym orzecznictwie
wielokrotnie przypominat, ze:

[...] uzaleznienie dopuszczalnosci ograniczen praw i wolnosci od ich ustanowienia ,,tyl-
ko w ustawie” jest czym$ wiecej niz tylko przypomnieniem ogodlnej zasady wylacznosci
ustawy dla normowania sytuacji prawnej jednostek [...]. Skoro ograniczenia [...] moga by¢
ustanawiane ,,tylko” w ustawie, to kryje si¢ w tym nakaz kompletnos$ci unormowania usta-
wowego, ktore musi samodzielnie okresla¢ wszystkie podstawowe elementy ograniczenia
danego prawa i wolnosci, tak aby juz na podstawie lektury przepiséw ustawy mozna byto
wyznaczy¢ kompletny zarys (kontur) tego ograniczenia®.

Co wigcej, normy ustaw powinny by¢ tym doktadniejsze, im silniej oddzia-
huja na sprawy podstawowe z punktu widzenia pozycji jednostki w demokratycz-
nym panstwie prawnym i im intensywniej wkraczaja w sfer¢ zagwarantowanych
im praw i wolnosci’. Ze wzgledu na antynomi¢ wykonywania obowigzkow przez

7 Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. (Dz. U. Nr 78, poz. 483
z poézn. zm.).

8 Wyrok TK z 12 stycznia 2000 r., sygn. P 11/98, OTK ZU nr 1/2000, poz. 3; zob. tez wy-
roki z: 8 lipca 2003 r., sygn. P 10/02, OTK ZU nr 6/A/2003, poz. 62; 6 pazdziernika 2009 r., sygn.
SK 46/07; 15 listopada 2011 r., sygn. P 29/10, OTK ZU nr 9/A/2011, poz. 96.

® Zob. wyroki TK z: 17 pazdziernika 2000 r., sygn. K 16/99, OTK ZU nr 7/2000, poz. 253;
29 maja 2002 r., sygn. P 1/01, OTK ZU nr 3/A/2002, poz. 36; 19 czerwca 2008 r., sygn. P 23/07,
OTK ZU nr 5/A/2008, poz. 82; 20 lipca 2010 r., sygn. K 17/08, OTK ZU nr 6/A/2010, poz. 61.
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funkcjonariuszy okreslonych formacji, stanowigcych przedmiot konstytucyjnej
ochrony wolnosci i nietykalno$ci osobistej, oraz prawa do prywatnosci, ustawo-
dawca zwykly jest zobowigzany do zachowania szczegolnej starannosci i dbato-
$ci o precyzje stanowionych ,,przepisow branzowych”. Koniecznym elementem
ich dyspozycji — poza m.in. wskazaniem podmiotu, ktory podejmuje decyzje
0 ograniczeniu wolno$ci osobistej, oraz przestanek jej podjecia — jest sposob po-
stgpowania podmiotu uprawnionego'’. Podsumowaniem dorobku orzeczniczego
jest wyrok z 30 lipca 2014 1. o sygn. K 23/11, w ktorym Trybunat stwierdzit, Ze:

[...] [p]rzepisy ustawowe ograniczajace konstytucyjne wolnosci lub prawa muszg by¢ [...]
sformutowane w sposob pozwalajacy jednoznacznie ustali¢, kto i w jakiej sytuacji podlega
ograniczeniom przez organy panstwa; muszg by¢ na tyle precyzyjne, by je stosowano i in-
terpretowano w jednolity sposob; wreszcie muszg by¢ tak ujete, by zakres ich zastosowania
obejmowatl wylacznie sytuacje, w ktorych racjonalny ustawodawca zamierzat wprowadzié
regulacj¢ ograniczajaca korzystanie z konstytucyjnych wolnosci i praw. [...] [U]stawowe
ograniczenia [...] powinny by¢ mozliwe do ustalenia juz na podstawie wyktadni jezykowej
przepisoOw ustawy, bez potrzeby odwotywania si¢ do wyktadni systemowej czy funkcjonal-
nej. Zdaniem Trybunalu, w wypadku wolnosci osobistych nie jest dopuszczalne skorygo-
wanie niekonstytucyjnej normy prawnej wyprowadzonej za pomoca wykladni jezykowej
przez odwotanie si¢ do pozostatych, pozajezykowych metod wyktadni, aby wreszcie odna-
lez¢ — czasami gdzie$ na bezdrozach systemu prawnego — rozumienie przepisu ogranicza-
jacego konstytucyjne wolnosci osobiste, ktore bedzie zgodne z Konstytucja''.

Trybunat Konstytucyjny, oceniajac, czy dane ograniczenie jest propor-
cjonalne, przeprowadza trzypunktowy test proporcjonalnosci, ktory polega na
stwierdzeniu:

1) czy kontrolowany przepis prawa doprowadzi do osiggni¢cia zamierzonego
przez prawodawce celu, a wiec czy ochroni w oznaczonym zakresie przy-
najmniej jedng z wartosci, o ktorych mowa w art. 31 ust. 3 Konstytucji
(przestanka przydatnosci);

2) czy kontrolowany przepis prawa jest mozliwie najmniej ucigzliwym $rod-
kiem wiodgcym do osiggnigcia zatozonego przez prawodawce celu (prze-
stanka niezbgdnosci, koniecznosci);

3) czy utracone w wyniku ograniczenia wolnosci lub prawa podstawowego
dobro (warto$¢ konstytucyjna) pozostaje w proporcji do dobra (wartosci
konstytucyjnej) osiagnigtego przez kontrolowany przepis (proporcjonal-
nos$¢ sensu stricto)'?.

Jak ponadto podkresla Trybunat Konstytucyjny:

Ograniczenie konstytucyjnych wolnosci i praw w $wietle zasady proporcjonalnosci wyma-
ga oceny, czy korzysci wprowadzonych ograniczen pozostaja w odpowiedniej proporcji do

10 Zob. wyrok TK o sygn. U 5/07.

" Wyrok TK z 14 grudnia 2017 r., K 17/14, OTK-A 2018, nr 4.

12 Wyroki TK z: 13 marca 2007 r., sygn. K 8/07, OTK ZU nr 3/A/2007, poz. 26; 22 marca
2017 r., sygn. SK 13/14, OTK ZU A/2017, poz. 19.
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uszczerbku doznawanego przez jednostki. Innymi stowy, musi wystgpowac odpowiednie
zbilansowanie konkurujacych ze sobg wartosci. Oczywiscie tego rodzaju ocena jest moz-
liwa do przeprowadzenia wylacznie w konkretnym wypadku. W tym miejscu Trybunat
formutuje wigc jedynie ogodlne warunki, jakie muszg by¢ kazdorazowo brane pod uwage
w toku badania proporcjonalnoéci unormowania'>.

Ograniczenie praw i wolnos$ci cztowieka mozliwe jest takze w sytuacji
wprowadzenia stanow nadzwyczajnych, ktére uregulowane sa w art. 228-234
Konstytucji RP, a do ktoérych naleza: stan wojenny (art. 229), stan wyjatkowy
(art. 230) i stan kleski zywiotowej (art. 232). Jezeli ustawodawca zdecyduje si¢
na wprowadzenie stanu nadzwyczajnego, wowczas podstawa ograniczen praw
1 wolnos$ci cztowieka sg przepisy odnoszace si¢ do standow nadzwyczajnych, nie
za$ art. 31 ust. 3 Konstytucji, ktéry ustanawia ograniczenia w zakresie korzysta-
nia z konstytucyjnych wolnosci i praw w zwyklych warunkach funkcjonowania
panstwa, tj. poza stanami nadzwyczajnymi'4. Jak podkresla si¢ w doktrynie, stan
nadzwyczajny to:

[...] szczegdlny porzadek sprawowania wladzy publicznej w panstwie, ktory jest reakcja na
sytuacje specjalne, powodujace powazne zagrozenie bezpieczenstwa lub porzadku publicz-
nego albo bytu narodu badz panstwa per se. Stan nadzwyczajny jako forma prawna zawsze
jest poprzedzony okreslonymi okoliczno$ciami faktycznymi (np. zjawiskiem naturalnym,
wydarzeniem spolecznym lub politycznym, konfliktem zbrojnym), ktérym nie mozna za-
radzi¢ lub nie mozna ich usungé¢ w zwyklym trybie funkcjonowania panstwa. Charakte-
rystyczng cechg stanu nadzwyczajnego sa czasowe modyfikacje kompetencji podmiotow
wtadzy publicznej w ramach zasady podziatu i rtOwnowazenia wtadzy (mocniejsza pozycje
uzyskuje zwykle egzekutywa), ograniczenie gwarancji wolnosci i praw jednostki, uprosz-
czenie procedur stanowienia prawa lub wprowadzenie nowych zrodet prawa's.

Podstawowe przestanki wprowadzenia stanéw nadzwyczajnych zostaty
unormowane w art. 228 ust. 1 Konstytucji, ktory stanowi, ze stan taki moze by¢
wprowadzony w sytuacjach szczegdlnych zagrozen, jezeli zwykte srodki konsty-
tucyjne sg niewystarczajace.

Jak zaznacza si¢ w doktrynie, ,,[...] sa to ogdlne klauzule, ktére podlegaja
interpretacji w okreslonych okolicznosciach faktycznych i sita rzeczy sg takze
zrelatywizowanie do sprawnos$ci organizacji i funkcjonowania panstwa w danym
miejscu i czasie. Powyzsze przestanki maja charakter kumulatywny, tj. obie mu-
sza by¢ spelnione jednoczesnie [...]. W piSmiennictwie zwraca si¢ uwage, ze
przestanka powstania »sytuacji szczegodlnych zagrozen« nie odnosi si¢ wprost
do zagrozenia istnienia narodu jako najwyzszej wartosci podlegajacej ochronie,

13 Wyrok TK z 30 lipca 2014 r., K 23/11, OTK-A 2014, nr 7, poz. 80.

4 Por. P. Radziewicz, [w:] Konstytucja Rzeczypospolitej Polskiej. Komentarz, red. P. Tuleja,
Wolters Kluwer, Warszawa 2019, art. 228; http://10.108.16.50/#/commentary/587806822/604262/
tuleja-piotr-red-konstytucja-rzeczypospolitej-polskiej-komentarz?cm=URELATIONS [dostep:
21.10.2021].

15 Ibidem.


http://10.108.16.50

OCHRONA PRAW CZELOWIEKA W STANACH GLOBALNEGO ZAGROZENIA... 41

stad Konstytucja »zezwala na tatwiejsze postuzenie si¢ instytucja stanéw nad-
zwyczajnych« niz w wypadku tych aktow prawa miedzynarodowego i innych
porzadkow krajowych, ktéore wymagaja potwierdzenia zagrozenia fizycznej in-
tegralno$ci spoteczenstwa, integralnosci terytorialnej panstwa lub jego funkcjo-
nowania [...] przestanki zaistnienia »sytuacji szczegdlnych zagrozen« sg uzu-
petiane przez dalsze przepisy Konstytucji po§wigcone konkretnym rodzajom
standw nadzwyczajnych (art. 229230, 232). Regulacje te nalezy zatem odczy-
tywac tacznie; dopiero wspolne zastosowanie przestanek z przepisu ogdlnego
i przepisoOw szczeg6lnych pozwala ustali¢, czy in casu zaistnialy okoliczno$ci
wprowadzenia stanu nadzwyczajnego, a jesli tak, to ktorego. W pojeciu «sytuacji
szczegblnych zagrozeny, niedajacych si¢ zwalczy¢ zwyklymi §rodkami konsty-
tucyjnymi, wyraza si¢ wspolna substancja wszystkich tych przestanek™'s.

W mysl art. 228 ust. 2 Konstytucji stan nadzwyczajny moze by¢ wpro-
wadzony tylko na podstawie ustawy, w drodze rozporzadzenia, ktore podlega
dodatkowemu podaniu do publicznej wiadomosci. Co istotne, zgodnie z art. 228
ust. 3 Konstytucji zasady dziatania organéw wiadzy publicznej oraz zakres, w ja-
kim mogg zosta¢ ograniczone wolnosci i prawa cztowieka i obywatela w czasie
poszczegolnych standw nadzwyczajnych, okresla ustawa. Ponadto ustawa moze
okresli¢ podstawy, zakres i tryb wyréwnywania strat majatkowych wynikajacych
Z ograniczenia w czasie stanu nadzwyczajnego wolnosci i praw czlowieka i oby-
watela (art. 228 ust. 4 Konstytucji).

W mysl art. 228 ust. 5 Konstytucji dziatania podjete w wyniku wprowa-
dzenia stanu nadzwyczajnego musza odpowiada¢ stopniowi zagrozenia i po-
winny zmierza¢ do jak najszybszego przywrdcenia normalnego funkcjonowa-
nia panstwa. Poza wyprowadzong w tym przepisie zasadg proporcjonalnosci,
zasady ograniczen praw czlowieka w stanach nadzwyczajnych, jak i mozliwos¢
catkowitego zawieszenia niektorych praw i wolnosci w trakcie trwania stanow
nadzwyczajnych, przewiduje art. 233 Konstytucji, ktory w ustepie 1 stanowi,
ze ustawa okreslajgca zakres ograniczen wolnosci i praw cztowieka i obywatela
W czasie stanu wojennego 1 wyjatkowego nie moze ogranicza¢ wolnosci i praw
okreslonych w art. 30 (godnos¢ czlowieka), art. 34 i art. 36 (obywatelstwo),
art. 38 (ochrona zycia), art. 39, art. 40 i art. 41 ust. 4 (humanitarne traktowanie),
art. 42 (ponoszenie odpowiedzialno$ci karnej), art. 45 (dostep do sadu), art. 47
(dobra osobiste), art. 53 (sumienie i religia), art. 63 (petycje) oraz art. 48 i art. 72
(rodzina i dziecko). Zgodnie z art. 228 ust. 2 Konstytucji niedopuszczalne jest
ograniczenie wolnos$ci i praw cztowieka i obywatela wytacznie z powodu rasy,
plci, jezyka, wyznania lub jego braku, pochodzenia spotecznego, urodzenia oraz
majatku. W mysl art. 228 ust. 3 Konstytucji ustawa okreslajaca zakres ograni-
czen wolnos$ci i praw czlowieka i obywatela w stanie klgski zywiotowej moze
ogranicza¢ wolnosci i prawa okreslone w art. 22 (wolno$¢ dziatalnos$ci gospodar-
czej), art. 41 ust. 1,3 15 (wolno$¢ osobista), art. 50 (nienaruszalno$¢ mieszkania),

15 Ibidem.
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art. 52 ust. 1 (wolnoé¢ poruszania si¢ i pobytu na terytorium Rzeczypospolitej
Polskiej), art. 59 ust. 3 (prawo do strajku), art. 64 (prawo wlasnosci), art. 65 ust. 1
(wolno$¢ pracy), art. 66 ust. 1 (prawo do bezpiecznych i higienicznych warun-
kéw pracy) oraz art. 66 ust. 2 (prawo do wypoczynku).

Ograniczenia praw i wolnosci czlowieka przyjete przez polskiego
ustawodawce w dobie pandemii COVID-19

W pierwszej kolejnosci podkresli¢ nalezy, ze w zwiazku z panujaca sytuacja
epidemiczng zwiazang z rozprzestrzenianiem si¢ koronawirusa SARS-CoV-2,
w Polsce poczatkowo wprowadzony zostal stan zagrozenia epidemicznego'’,
a tydzien pozniej ogltoszony zostat stan epidemii'®.

Polski ustawodawca do chwili obecnej nie zdecydowatl si¢ na wprowadze-
nie na terenie Polski stanu nadzwyczajnego, a za podstawe swych dziatan przyjat
ustawe z dnia 5 grudnia 2008 r. 0 zapobieganiu oraz zwalczaniu zakazen i cho-
réb zakaznych u ludzi'®. Podkresli¢ jednak wypada, ze szereg praw i wolnosci
obywatelskich — w tym konstytucyjnie chronionych — ograniczonych zostato na
podstawie kilkudziesi¢ciu wydanych przez rzad rozporzadzen?®. Dla porzadku
wskaza¢ w tym miejscu wypada, ze ustawodawca przyjal takze w drodze ustaw
rozwigzania, ktore miaty na celu usuwanie skutkow pandemii COVID-19%!,

Odnoszac si¢ do rozporzadzen, na mocy ktoérych ustawodawca wprowadzit
ograniczenia praw i wolno$ci w zwiagzku z pandemig COVID-19, tytulem przy-
ktadu wskaza¢ nalezy chociazby rozporzadzenie Rady Ministréw z dnia 31 mar-
ca 2020 r. w sprawie ustanowienia okreslonych ograniczen, nakazow i zakazoéw

'7 Rozporzadzenie Ministra Zdrowia z dnia 13 marca 2020 r. w sprawie ogloszenia na ob-
szarze Rzeczypospolitej Polskiej stanu zagrozenia epidemicznego, Dz.U. 2020 poz. 433

'8 Rozporzadzenie Ministra Zdrowia z dnia 20 marca 2020 r. w sprawie ogloszenia na ob-
szarze Rzeczypospolitej Polskiej stanu epidemii, Dz.U. 2020 poz. 491.

¥ Dz.U. 2020 poz. 1845 z pdzn. zm.

2 Por. np. Rozporzadzenie Rady Ministrow z dnia 31 marca 2020 r. w sprawie ustano-
wienia okre$lonych ograniczen, nakazow i zakazoéw w zwigzku z wystgpieniem stanu epidemii,
Dz.U. 2020 poz. 566; Rozporzadzenie Rady Ministrow z dnia 9 pazdziernika 2020 r. w sprawie
ustanowienia okreslonych ograniczen, nakazow i zakazéw w zwigzku z wystgpieniem stanu epide-
mii, Dz.U. 2020 poz. 1758; Rozporzadzenie Rady Ministréw z dnia 10 kwietnia 2020 r. w sprawie
ustanowienia okreslonych ograniczen, nakazow i zakazéw w zwigzku z wystapieniem stanu epi-
demii, Dz.U. 2020 poz. 658; Rozporzadzenie Rady Ministréw z dnia 21 grudnia 2020 r. w spra-
wie ustanowienia okreslonych ograniczen, nakazow i zakazéw w zwiazku z wystapieniem stanu
epidemii, Dz.U. 2020 poz. 2316; Rozporzadzenie Ministra Edukacji Narodowej z dnia 20 marca
2020 r. w sprawie szczeg6lnych rozwigzan w okresie czasowego ograniczenia funkcjonowania jed-
nostek systemu o$wiaty w zwigzku z zapobieganiem, przeciwdziataniem i zwalczaniem COVID-19
(Dz.U.2020.493).

2l Por. ustawa z dnia 2 marca 2020 r. o szczegdlnych rozwigzaniach zwiazanych z zapobie-
ganiem, przeciwdzialaniem i zwalczaniem COVID-19, innych choréb zakaznych oraz wywotanych
nimi sytuacji kryzysowych (Dz.U.2020.1842 t.j.).
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w zwigzku z wystgpieniem stanu epidemii, na mocy ktorego na terenie catej Pol-
ski wprowadzone zostaty:

zakazy i ograniczenia w sposobie przemieszczania si¢ oraz obowigzki pod-
dania si¢ kwarantannie (por. rozdziat 2 rozporzadzenia), w tym odnoszace
si¢ do wstrzymania od dnia 31 marca 2020 r. do odwotania przemieszczania
si¢ pasazerow w transporcie kolejowym wykonywanym z przekroczeniem
granicy Rzeczypospolitej Polskiej (por. § 2); w okresie od dnia 1 kwietnia
do dnia 11 kwietnia 2020 r. wprowadzony zostal zakaz przemieszczania
si¢ w czasie stanu epidemii, z wyjgtkiem przemieszczania si¢ danej osoby
w celu: 1) wykonywania czynnosci zawodowych lub zadan stuzbowych,
lub pozarolniczej dziatalnos$ci gospodarczej, lub prowadzenia dziatalnosci
rolniczej lub prac w gospodarstwie rolnym, oraz zakupu towarow i ustug
z tym zwigzanych; 2) zaspokajania niezb¢dnych potrzeb zwigzanych z bie-
Zacymi sprawami zycia codziennego, w tym uzyskania opieki zdrowotne;j
lub psychologicznej, tej osoby, osoby jej najblizszej w rozumieniu art. 115
§ 11 ustawy z dnia 6 czerwca 1997 r. — Kodeks karny, a jezeli osoba prze-
mieszczajagca si¢ pozostaje we wspdlnym pozyciu z inng osobg — takze
osoby najblizszej osobie pozostajacej we wspdlnym pozyciu, oraz zaku-
pu towardéw i ustug z tym zwigzanych; 3) wykonywania ochotniczo i bez
wynagrodzenia §wiadczen na rzecz przeciwdziatania skutkom COVID-19,
w tym w ramach wolontariatu; 4) sprawowania lub uczestniczenia w spra-
wowaniu kultu religijnego, w tym czynnosci lub obrzedow religijnych;
5) wykonywania czynnos$ci zwigzanych z realizacja zadan okreslonych
w ustawie z dnia 13 pazdziernika 1995 r. — Prawo towieckie i ustawie
z dnia 11 marca 2004 r. o ochronie zdrowia zwierzat i zwalczaniu chorob
zakaznych zwierzat oraz zakupu towardéw i ustug z nimi zwigzanych (§ 5
rozporzadzania);

ograniczenia lub zakaz obrotu i uzywania okre$lonych przedmiotow (roz-
dziat 3 rozporzadzenia), w tym np. respiratorow oraz kardiomonitorow
(§ 6 rozporzadzenia);

ograniczenia funkcjonowania okreslonych instytucji lub zaktadoéw pracy,
czasowe ograniczenie okre§lonych zakreséw dziatalnosci przedsigbiorcow
oraz obowigzek wykonania okreslonych zabiegdw sanitarnych (rozdziat 4
rozporzadzenia), w tym odnoszace si¢ do ograniczenia prowadzenia przez
przedsicbiorcow dziatalnosci polegajacej na przygotowywaniu i poda-
waniu positkdw 1 napojow gosciom siedzgcym przy stotach lub gosciom
dokonujacym wlasnego wyboru potraw z wystawionego menu, spozywa-
nych na miejscu, z wylaczeniem realizacji ustug polegajacych na przy-
gotowywaniu i podawaniu zywnosci na wynos lub jej przygotowywaniu
i dostarczaniu oraz dziatalnosci restauracyjnej lub barowej prowadzonej
w $rodkach transportu, wykonywanej przez oddzielne jednostki; zwig-
zanej z organizacjg, promocjg lub zarzadzaniem imprezami, takimi jak



44

Marta Kolendowska-Matejczuk, Marcin Mrowicki

targi, wystawy, kongresy, konferencje, spotkania, wlaczajac dziatalnosci
polegajace na zarzadzaniu i dostarczaniu pracownikow do obstugi tere-
now i obiektow, w ktorych te imprezy maja miejsce; tworczej zwigzanej
z wszelkimi zbiorowymi formami kultury i rozrywki; zwigzanej ze spor-
tem, rozrywkowej i rekreacyjnej, w szczegolnosci polegajacej na prowa-
dzeniu miejsc spotkan, klubéw, w tym klubow tanecznych i klubéw noc-
nych oraz basendw, sitowni, klubow fitness; zwigzanej z projekcja filmow
lub nagran wideo w kinach, na otwartym powietrzu lub w pozostatych
miejscach oraz dziatalnosci klubow filmowych; zwigzanej z konsumpcja
i podawaniem napojow; zwigzanej z prowadzeniem kasyn, z wylaczeniem
kasyn internetowych; zwigzanej z fryzjerstwem i pozostalymi zabiegami
kosmetycznymi; zwigzanej z dzialalno$cig salonéw tatuazu i piercingu;
ustugowej zwigzanej z poprawg kondycji fizycznej; zwigzanej z prowa-
dzeniem ustug hotelarskich; dziatalnosci bibliotek, archiwow, muzedéw
oraz pozostatej dziatalnosci zwigzanej z kulturg; sprawowania kultu reli-
gijnego w miejscach publicznych, w tym w budynkach i innych obiektach
kultu religijnego; czasowe ograniczenie dziatalnosci w obiektach handlo-
wych o powierzchni sprzedazy powyzej 2000 m?; czasowe ograniczenie
prowadzenia ustug rehabilitacyjnych w ramach prewencji rentowej oraz
dziatalnosci samodzielnych publicznych zaktadow opieki zdrowotnej, dla
ktorych podmiotem tworzacym jest Prezes Kasy Rolniczego Ubezpiecze-
nia Spotecznego, a takze zakaz sprowadzania z zagranicy i wywozu poza
granic¢ Rzeczypospolitej Polskiej oraz przewozu przez terytorium Rze-
czypospolitej Polskiej zwlok i szczatkow ludzkich, z wytaczeniem szczat-
kéw powstatych w wyniku spopielenia zwlok (por. § 8 rozporzadzenia);
ograniczenia wykonywania dziatalnosci leczniczej, w tym np. polegajace
na zaprzestaniu udzielania $wiadczen w zakresie lecznictwa uzdrowisko-
wego (§ 10 rozporzadzenia);

ograniczenia wykonywania zadan przez urzedy administracji publiczne;j
lub jednostki organizacyjne wykonujace zadania o charakterze publicz-
nym i powierzeniu im wytacznie zadan niezbednych do zapewnienia po-
mocy obywatelom oraz okreslonych przez konkretny urzad lub jednostke
w sposOb wylaczajacy bezposrednig obstuge interesantéw (§ 13 rozpo-
rzadzenia);

zakaz organizowania widowisk i innych zgromadzen ludnosci (rozdziat 5,
§ 141 15 rozporzadzenia);

nakaz udostgpnienia nieruchomosci, lokali i terenéw przewidzianych pla-
nami przeciwepidemicznymi (rozdziat 6, par. 16 rozporzadzenia);
czasowy zakaz korzystania z terenéw zielonych, parkow, zielencow, pro-
menad, bulwaréw, ogrodow botanicznych, zoologicznych, jordanowskich
i zabytkowych, a takze plaz, z pewnymi wlgczeniami np. w zakresie wy-
konywania czynno$ci zawodowych, zadan stuzbowych lub pozarolniczej
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dziatalnosci gospodarczej prowadzonych na tych terenach (rozdziat 7,

par. 17 rozporzadzenia);

» nakazy okreslonego sposobu przemieszczania si¢, np. wzgledem pieszych,
ktorzy mogli jednocze$nie poruszac si¢ w odlegltosci nie mniejszej niz 2 m
od siebie, chyba ze zachowanie tej odlegtosci nie byto mozliwe ze wzgledu
na opieke nad dzieckiem do ukonczenia 13. roku zycia, a takze np. wzgle-
dem osob, ktore nie ukonczyty 18. roku zycia i ktorych przemieszczane si¢
bylo mozliwe wylacznie pod opieka osoby sprawujacej wiadzg rodziciel-
ska, opiekuna prawnego albo innej osoby dorostej (por. rozdziat 8, § 18
rozporzadzenia).

Ponadto na terenie obiektow handlowych i w placowkach pocztowych
wprowadzono limit os6b mogacych jednoczesnie przebywac¢ w tych pomieszcze-
niach, a takze wprowadzono obowigzek stosowania rekawiczek jednorazowych
i obowigzek zapewnienia rekawiczek jednorazowych lub srodkow do dezynfek-
cji rak (por. § 9 rozporzadzenia).

Podkresli¢ nalezy, ze wskazane powyzej ograniczenia i zakazy sg jedynie
pewnym wyimkiem z catej sumy dokonanych przez ustawodawce ingerencji, al-
bowiem aktow majacych na celu zwalczanie pandemii COVID-19, o czym wska-
zano powyzej, bylo kilkadziesiat i odnosily si¢ one do wielu sfer zycia prywatne-
go 1 zawodowego jednostek.

Dziatania ustawodawcy polegajace na wprowadzeniu ograniczen kon-
stytucyjnie chronionych praw cztowieka i wolno$ci — na podstawie aktow rangi
podustawowej — staty si¢ przedmiotem krytyki i dzialan podejmowanych przez
Rzecznika Praw Obywatelskich czy Helsinska Fundacj¢ Praw Cztowieka, bo-
wiem postrzegane byly jako naruszajgce standard wywodzony z art. 31 ust. 3
Konstytucji.

Dziatania Rzecznika Praw Obywatelskich skupily si¢ chociazby wokot
kwestii dotyczacych:

* naktadania administracyjnej kary pieni¢znej za naruszenie zakazu prowa-
dzenia dzialalno$ci okreslonego rodzaju w czasie obowigzywania stanu
epidemii®’;

22 Por. sprawa, w ktorej RPO wnidst skarge do Wojewddzkiego Sadu Administracyjnego
w Warszawie na korzy$¢ ukaranej wiascicielki solarium, ktora nie zamkneta swojej dziatalnosci.
W czerwcu 2021 r. Panstwowy Powiatowy Inspektor Sanitarny w Plocku wymierzyl wlascicielce
solarium 5 tys. zt administracyjnej kary pieni¢znej za naruszenie w pazdzierniku 2020 r. zakazu
prowadzenia dziatalnos$ci okreslonego rodzaju w czasie obowigzywania stanu epidemii. Decyzj¢
utrzymal Mazowiecki Panstwowy Wojewddzki Inspektor Sanitarny. Podstawa byta notatka urze-
dowa policjantow, ktorzy odwiedzili solarium i stwierdzili ze dziatla ono mimo zakazu. Sanepid
w swej decyzji powotat si¢ na rozporzadzenie Rady Ministrow z 9 pazdziernika 2020 r. w sprawie
ustanowienia okreslonych ograniczen, nakazow i zakazow w zwiazku z wystgpienie stanu epide-
mii. Do odwotania rozporzadzenie zakazywato prowadzenia przez przedsigbiorcéw dziatalnoSci
ushugowej zwigzanej z poprawa kondycji fizycznej. Zaskarzonej decyzji MPWIS Rzecznik zarzu-
cil, ze zostata wydana z majacym wptyw na wynik sprawy naruszeniem art. 107 § 1 pkt 4 Kodeksu
postepowania administracyjnego — poprzez niewskazanie materialnej podstawy prawnej (normy
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* kar nakladanych na obywateli za brak zachowania nalezytej odlegtosci
2 m od siebie, w tym w czasie zgromadzen?®, naruszenie przepisow co do
przemieszczania si¢ bez uzasadnionej przyczyny oraz brak zastosowania
si¢ do obowigzku zakrywania ust i nosa®*;

sankcjonujacej) wydanej decyzji o natozeniu kary pieni¢znej oraz z naruszeniem art. 22 i art. 31
ust. 3 Konstytucji RP — poprzez wymierzenie administracyjnej kary pieni¢znej za naruszenie za-
kazu prowadzenia dziatalno$ci gospodarczej wprowadzonego z uchybieniem art. 92 Konstytucji
RP. W ocenie RPO z braku podstaw do natozenia kary niezbedne jest jej wyeliminowanie z obiegu
prawnego. RPO w tej sprawie podpart si¢ ugruntowanym w tym zakresie orzecznictwie sadow
administracyjnych (por. wyroki Naczelnego Sadu Administracyjnego z 8 wrzesnia 2021 r., sygn.
akt IT GSK 1010/21, IT GSK 781/21, II GSK 602/21, IT GSK 427/21, z 23 wrze$nia 2021 r., sygn.
akt IT GSK 949/21, 1 GSK 919/21, I GSK 802/21, I1 GSK 939/21, I1 GSK 876/21, I GSK 844/21,
II GSK 1011/21, II GSK 884/21, I1 GSK 825/21 i przywotane w nich orzeczenia WSA) oraz Sadu
Najwyzszego (por. m.in. wyroki z 24 marca 2021 r., sygn. akt II KK 66/21; wyrok z 8 kwietnia
2021 r., sygn. akt Il KK 96/21; wyrok z 9 czerwca 2021 r., sygn. akt II KK 220/21; wyrok z 1 lipca
2021 r., sygn. akt IV KK 238/21; wyrok z 21 wrze$nia 2021 r., sygn. akt II KK 352/21); Biuletyn
Informacji Publicznej RPO, 13.10.2021, https://bip.brpo.gov.pl/pl/content/rpo-skarzy-wsa-kare-
sanepidu-solarium [dostep: 15.10.2021].

2 Por. sprawa V.7018.439.2020; Biuletyn Informacji Publicznej RPO, 27.09.2021, https://
bip.brpo.gov.pl/pl/content/rpo-skarzy-do-wsa-kary-sanepidu-za-niezachowanie-odleglosci-w-
czasie-zgromadzen-korzystny [dostep: 2.10.2021].

24 Sprawa dotyczyla obywateli, ktorzy zostali obwinieni o to, ze 19 kwietnia 2020 r.
w swej miejscowosci nie zachowali nalezytej odleglosci 2 m od siebie, naruszyli przepisy co
do przemieszczania si¢ bez uzasadnionej przyczyny, ponadto jeden z nich nie dostosowat si¢ do
obowigzku zakrywania ust i nosa. Wedltug policji naruszyli w ten sposob art. 54 Kodeksu wykro-
czen w zwiazku z rozporzadzeniami Rady Ministrow ws. ustanowienia okreslonych ograniczen,
nakazow i zakazow zwiazku z wystapieniem stanu epidemii. W lipcu 2020 r. Sad Rejonowy
w R. wyrokiem nakazowym (czyli bez rozprawy i wystuchania obwinionych) uznat ich za win-
nych ww. wykroczen i ukaral kazdego kara taczng 300 zt grzywny. Podsadni nie ztozyli sprze-
ciwu od wyroku, ktory si¢ uprawomocnit. RPO wniést do SN o uchylenie orzeczenia i uniewin-
nienie obwinionych od przypisanych im czyndw — wobec niewyczerpania przez nich znamion
wykroczen. W kasacji wskazane zostalo, ze wyrok zapadt z razacym naruszeniem prawa. Pole-
galo to na naruszeniu prawa materialnego — art. 54 Kodeksu wykroczen przez jego niewlasciwe
zastosowanie w sytuacji, gdy czyn nie wyczerpywat jego znamion. Art. 54 k.w. odsyta do innych
przepisow, ktore reguluja zasady i sposob zachowania si¢ w miejscach publicznych. Odestanie
art. 54 k.w. obejmuje wylacznie przepisy porzadkowe. Poniewaz maja one za zadanie ochrong
porzadku i spokoju publicznego, to tym samym w polu penalizacji tego przepisu nie mieszcza
si¢ regulacje odnoszace si¢ do innych sfer zycia, np. do ochrony zdrowia publicznego. Jest to
tzw. przepis blankietowy, ktory wymaga przywotania przepiséw porzadkowych wydanych na
podstawie ustawy, o ktorych w nim mowa. A rozporzadzenie rzad wydal w celu wykonania usta-
Wy 0 zapobieganiu oraz zwalczaniu zakazen i chordb zakaznych u ludzi. Celem rozporzadzenia
byta wigc ochrona zdrowia (art. 68 ust. 1 Konstytucji) i realizacja konstytucyjnego obowiazku
zwalczania chorob zakaznych (art. 68 ust. 4 Konstytucji). Zatem w oczywisty sposob przepisy te
nie stanowia przepisoOw porzadkowych w rozumieniu art. 54 k.w. Rozporzadzenie nie zawierato
zadnej sankcji za naruszenie tego zakazu. Tymczasem odpowiedzialnosci za wykroczenie pod-
lega ten tylko, kto popetnia czyn spotecznie szkodliwy, zabroniony przez ustawe obowiazujaca
w czasie jego popelnienia pod grozba kary. Dlatego wykluczone jest pociagnigcie do odpowie-
dzialnoéci, na podstawie art. 54 k.w., osob, ktore naruszaly m.in. zakaz przemieszczania sig¢
na mocy rozporzadzenia, jak rowniez nakaz poruszania si¢ przy zachowaniu odlegtosci miedzy
pieszymi. A nakladanie ograniczen podstawowych wolnosci i praw cztowieka i obywatela musi
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* kar naktadanych za naruszenie kwarantanny granicznej®;

odbywac si¢ na podstawie prawidtowo stanowionego prawa, w szczegdlnosci zgodnie z podsta-
wowymi zasadami Konstytucji. Wprowadzenie nakazow i zakazow dotyczacych podstawowych
praw i wolnos$ci obywatelskich moze nastapic tylko w przypadku wprowadzenia jednego z trzech
standw nadzwyczajnych, co nie miato miejsca. RPO wskazal, ze o niezgodnos$ci § 5 rozporza-
dzenia z normami konstytucyjnymi wypowiadat si¢ Sad Najwyzszy (z 16 marca 2021 r. sygn.
akt IT K 74/21, 11 K 64/21, I KK 97/21), a w orzecznictwie sadow administracyjnych wskazuje
si¢ m.in. wyroki Wojewoddzkiego Sadu Administracyjnego w Warszawie (z 12 stycznia 2021 r.,
sygn. akt VII SA/Wa 1434/20; z 13 stycznia 2021 r., sygn. akt VII SA/Wa 1917/20, VII SA/Wa
1506/20, VII SA/Wa 1635/20; z 14 stycznia 2021 r., sygn. akt VII SA/Wa 1693/20; z 2 lutego
2021 r., sygn. akt VII SA/Wa 1761/20), ze wprowadzany nakaz przemieszczania si¢ w odpowied-
niej odleglosci od siebie narusza konstytucyjna wolno$¢ poruszania si¢ po terytorium RP (art. 52
ust. 1 1 3 Konstytucji). Nie istnieje bowiem zadna podstawa rangi ustawy, z ktorej by wynikato,
ze obywatel ma obowigzek poruszania si¢ w odpowiedniej odleglosci od innej osoby. Argumenty
o naruszeniu przez sad art. 54 k.w. w zwiazku z § 18 rozporzadzenia znajduja takze odzwiercie-
dlenie w wyrokach SN z 11 czerwca 2021 r., sygn. akt II KK 226/21 i 15 czerwca 2021 r., sygn.
akt IT KK 180/21. RPO wskazat przy tym, ze od poczatku pandemii apelowat do rzadu o taka
zmiang¢ ustawy, by dato si¢ prawidlowo wprowadzi¢ obowiazek noszenia maseczek. W koncu,
na mocy zmian ustawy ,,covidowej” z 28 pazdziernika 2020 r., Rada Ministrow uzyskata upo-
waznienie do ustanowienia w rozporzadzeniu powszechnego nakazu zakrywania ust i nosa wraz
ze sposobem realizacji tego nakazu. A jego nieprzestrzeganie zostalo uznane za wykroczenie.
Przepisy te weszty w zycie 29 listopada 2020 r. SN uwzglednit kasacje RPO (sygn. akt II KK
365/21); Biuletyn Informacji Publicznej RPO, 12.10,2021, https://bip.brpo.gov.pl/pl/content/po-
300-zl-za-spotkanie-znajomych-bez-powodu-bez-dystansu-bez-maseczki-kasacja-rpo  [dostep:
20.10.2021]. Doda¢ nalezy, ze kasacji w podobnych sprawach RPO wnidst wigcej i sg one suk-
cesywnie uwzgledniane przez SN; por. szerzej: Biuletyn Informacji Publicznej RPO, https://bip.
brpo.gov.pl/pl/koronawirus.

2 Rzecznik Praw Obywatelskich ztozyt kasacj¢ do Sadu Najwyzszego, wnoszac o unie-
winnienie obywatela ukaranego za to, ze nie przestrzegal kwarantanny po powrocie do kraju
w marcu 2020 r. Obywatel zostat obwiniony o to, ze w marcu 2020 r. w Gdansku nie przestrzegat
zasad kwarantanny granicznej. Miat naruszy¢ przepisy dotyczace nieprzestrzegania nakazow i za-
kazdw przez chorego lub nosiciela choroby zakaznej, bo samowolnie opuscit wyznaczone miejsce
kwarantanny. Zarzucono mu wykroczenie z art. 116 § 1 pkt 3 Kodeksu wykroczen. Wyrokiem
nakazowym Sad Rejonowy w G. we wrze$niu 2020 r. ukarat go nagang. Wyrok nie zostat zaskar-
zony i uprawomocnit si¢. RPO zlozyt kasacje¢ na korzys¢ ukaranego. Zarzucit wyrokowi razace
i majace istotny wplyw na jego tres¢ naruszenie prawa materialnego, tj. art. 116 § 1 k.w., poprzez
jego niewlasciwe zastosowanie w sytuacji, gdy czyn przypisany ukaranemu nie wyczerpywat zna-
mion tego wykroczenia. Wnidst o uchylenie zaskarzonego wyroku nakazowego i uniewinnienie
obywatela. Jak wskazat RPO, wykroczenie z art. 116 § 1 pkt 3 k.w. w brzmieniu obowigzujacym
w czasie czynu i w czasie orzekania popelnia ten, kto wiedzac o tym, ze jest nosicielem zarazkow
choroby okreslonej w punkcie 1 (czyli gruzlicy, choroby wenerycznej lub innej choroby zakaznej)
lub podejrzanym o nosicielstwo, nie przestrzega nakazow lub zakazoéw zawartych w przepisach
o zapobieganiu tym chorobom lub o ich zwalczaniu albo nie przestrzega wskazan lub zarzadzen
leczniczych wydanych na podstawie tych przepisow przez organy stuzby zdrowia. Podmiotem
opisanego wyzej wykroczenia moga by¢ tylko okreslone kategorie osdb, mianowicie nosiciele
zarazkow chordb zakaznych oraz podejrzani o nosicielstwo. Jak natomiast wynikato z pisma Pan-
stwowego Powiatowego Inspektora Sanitarnego w G., obywatel nie zostal objety nadzorem epi-
demiologicznym; nie wydano tez wobec niego decyzji naktadajacej obowiazek kwarantanny badz
izolacji domowej z powodu zakazenia lub podejrzenia zakazenia koronawirusem SARS CoV-2.
Natomiast widniat on w Ewidencji Wjazdéw do Polski jako osoba, ktora odbywa kwarantanng po
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* ograniczeniami w dostepie obywateli do sadow w dobie pandemii®;

przekroczeniu granicy RP. W zwiazku z tym RPO wskazal, Zze nalezy rozwazy¢, czy sam powrot
do kraju zza granicy (i objgcie kwarantanng) jest rOwnoznaczne z podejrzeniem o nosicielstwo
w rozumieniu u.z.z.z. W ocenie Rzecznika takie stwierdzenie nie jest uprawnione i stanowi niedo-
puszczalng wyktadni¢ rozszerzajaca zastosowanie art. 116 § 1 pkt 3 k.w. na osoby, wobec ktorych
nie tylko nie udowodniono, ale nawet nie uprawdopodobniono w zaden sposob, ze miaty styczno$é
ze zrodtem zakazenia. Samo przekroczenie przez obwinionego granicy panstwowe;j i objecie z tego
powodu kwarantanng nie czyni osoby podejrzanej o nosicielstwo choroby zakaznej, wobec ktorej
zastosowanie moze mie¢ art. 116 § 1 pkt 3 k.w. Jak wskazat RPO, stanowisko to podzielil Sad Naj-
wyzszy w wyroku z 29 czerwca 2021 r. (sygn. akt IT KK 255/21). Podkreslit, ze w takim przypadku
rozszerzajace intepretowanie normy o charakterze penalnym jest niedopuszczalne, jako niezgodne
z wynikajaca z Konstytucji RP zasada nullum crimen sine lege. Co istotne, jak zaznaczyt RPO,
oglaszajac stan zagrozenia epidemicznego — w drodze rozporzadzenia wydanego na podstawie
art. 46 ust. 2 ustawy o zapobieganiu oraz zwalczaniu zakazen i chor6b zakaznych u ludzi — minister
wlasciwy ds. zdrowia nie byt uprawniony do wprowadzenia obowigzku poddania si¢ kwarantannie.
RPO podkreslit, Ze nie ulega watpliwosci, ze obowigzek odbycia kwarantanny przez osoby powra-
cajace do kraju z zagranicy zostal ustanowiony bez podstawy prawnej, co stanowi razace narusze-
nie art. 7 Konstytucji. Wymaga on, aby wszelkie dziatania wtadz publicznych (w tym dziatania pra-
wodawcze) byly podejmowane na podstawie i w granicach prawa. Obowiazek, jako wprowadzony
w drodze aktu podustawowego wydanego z przekroczeniem ustawowego upowaznienia, prowadzi
takze do naruszenia art. 41 ust. 1 oraz 52 ust. 1 Konstytucji gwarantujacych obywatelom wolno$é
osobista oraz wolnos¢ poruszania si¢ po terytorium Rzeczypospolitej Polskiej. Zgodnie z art. 2 pkt
12 ustawy o zapobieganiu oraz zwalczaniu zakazen i chordb zakaznych u ludzi kwarantanna ozna-
cza odosobnienie osoby zdrowej, ktora byta narazona na zakazenie, w celu zapobiezenia szerzeniu
si¢ chorob szczegdlnie niebezpiecznych i wysoce zakaznych. Ustawowe kryterium poddania si¢
kwarantannie wyznacza wigc okoliczno$¢, ze dana osoba byta narazona na zakazenie, a nie okolicz-
nos¢, ze dana osoba przebywata za granica. W §wietle ustawy wykonywanej przez rozporzadzenie
obowiazek kwarantanny mozna zatem legalnie natozy¢ aktem podustawowym wylacznie na osoby,
ktore byly narazone na chorobe zakazna lub pozostawaty w stycznosci ze zrédlem biologicznego
czynnika chorobotworczego. Jak wskazal SN w wyroku z 29 czerwca 2021 r., rozporzadzenie z 20
marca 2020 r., stanowiace podstawe do zdekodowania normy nakazujacej obywatelowi poddanie
si¢ kwarantannie po przekroczeniu granicy, zostalo wydane z naruszeniem art. 52 ust. 1 w zw.
z art. 31 ust. 1 — 5 — 1 3 Konstytucji RP, co oznacza, iz nie moglo ono tworzy¢ podstawy prawnej
do wypehienia blankietu normy sankcjonowanej art. 116 § 1 pkt 3 k.w. i prowadzi¢ do ukarania
na podstawie tego przepisu, bowiem nie da si¢ zrekonstruowa¢ normy nakazujacej poddanie si¢
kwarantannie z okreslonych regulacji w sposob nienaruszajacy standardow konstytucyjnych W ta-
kiej za$ sytuacji rozporzadzenie w zakresie, w jakim ograniczato prawa i wolnosci konstytucyjne,
nie moze by¢ uznane przez sad za skuteczng i legalng podstaw¢ prawng ograniczenia tych praw
i wolnos$ci obywateli, a w konsekwencji ukarania obywatela — kasacja RPO w tej sprawie zostata
uwzgledniona przez SN; por. sprawa I11.511.447.2021; Biuletyn Informacji Publicznej RPO, https://
bip.brpo.gov.pl/pl/content/obywatel-ukarany-za-naruszenie-kwarantanny-granicznej-kolejna-taka-
kasacja-rpo [dostep: 3.10.2021].

26 RPO skierowal pisma do prezeséw sadow apelacyjnych w zakresie ograniczen, jakie na-
stapity w dobie pandemii w dostepie do wymiaru sprawiedliwosci, w tym zwigzanych z realizacja
prawa stron do przegladania akt sprawy, wstgpem na teren sadu i swoboda przemieszczania si¢ po
nim przez zawodowych petnomocnikéw, mozliwosci udzialu publicznos$ci w rozprawach (przy bra-
ku dostgpu do rozpraw online), funkcjonowaniem biur podawczych; por. sprawa VII.510.60.2021;
Biuletyn Informacji Publicznej RPO, 20.07.2021, https://bip.brpo.gov.pl/pl/content/rpo-co-z-do-
stepem-obywateli-do-sadow-pandemii [dostgp: 5.10.2021].


https://bip.brpo.gov.pl/pl/content/obywatel-ukarany-za-naruszenie-kwarantanny-granicznej-kolejna-taka-kasacja-rpo
https://bip.brpo.gov.pl/pl/content/obywatel-ukarany-za-naruszenie-kwarantanny-granicznej-kolejna-taka-kasacja-rpo
https://bip.brpo.gov.pl/pl/content/obywatel-ukarany-za-naruszenie-kwarantanny-granicznej-kolejna-taka-kasacja-rpo
https://bip.brpo.gov.pl/pl/content/rpo

OCHRONA PRAW CZELOWIEKA W STANACH GLOBALNEGO ZAGROZENIA... 49

» zakazu zgromadzen, wnoszac zarowno kasacje do Sadu Najwyzszego®’,
jak tez podejmujac dziatania przed Trybunatem Konstytucyjnym?; a takze
zwracajac si¢ z wystagpieniami do Ministra Zdrowia®;

+ ograniczen praw dla 0sob niezaszczepionych®®, w tym dostepu do placo-
wek o$wiaty®!, oraz dostepu do ustug dla os6b niezaszczepionych*;

27 RPO skierowat kasacje do Sadu Najwyzszego w sprawie dwoch obywateli, ktorzy
w dniu 24 pazdziernika 2020 r. brali udzial w manifestacji pod biurem poselskim. Sad ukarat ich
pieciusetztotowymi grzywnami za udzial w tym zgromadzeniu, za brak maseczek, a takze za wy-
krzykiwanie wulgarnych hasel. Wyrok wydano w trybie nakazowym (bez rozprawy). W kasacji
RPO podkreslit, ze ustawa pozwala naktada¢ obowigzek noszenia maseczek tylko na osoby chore
i podejrzane o zakazenie, a nie na wszystkich (przepis ten zostal zmieniony po kilku interwencjach
RPO pod koniec 2020 r. — od tego czasu nakaz ten byt juz legalny).W sprawie za$ tego, co mieli
wykrzykiwaé mezezyzni, RPO zauwazyt, ze nie mogt w takiej sprawie zapas¢ wyrok nakazowy,
bo jest on dopuszczalny tylko w sprawach, ktére nie budzg watpliwosci. Tu za$ jedynym dowodem
jest notatka policyjna. To zdaniem RPO za mato. SN uwzglednit kasacj¢ RPO w tej sprawie (sygn.
akt IV KK 238/21) — sprawa BPK.511.33.2021; Biuletyn Informacji Publicznej RPO, 5.07.2021,
https://bip.brpo.gov.pl/pl/content/rzad-nie-mogl-zakazac-zgromadzen-w-pandemii-wyrok-sn-po-
kasacji-rpo [dostep: 10.10.2021].

2 RPO zglosit swdj udziat w postgpowaniu przed Trybunatem Konstytucyjnym w spra-
wie zlozonej przez obywatela skargi konstytucyjnej (sygn. akt SK 4/21) i przedstawil stanowi-
sko, Zze naruszeniem istoty konstytucyjnej wolnosci zgromadzen byto wprowadzanie catkowitego
ich zakazu, co faktycznie uniemozliwito skuteczne korzystanie z tej wolnosci obywatelom. Jak
wskazat RPO, podstawg zakazu zgromadzen publicznych nie moze by¢ ustawa o zapobieganiu
oraz zwalczaniu zakazen i chordb zakaznych u ludzi; w efekcie, wydajac rozporzadzenie o zakazie
zgromadzen, Rada Ministrow dziatata bez wymaganego upowaznienia ustawowego; por. sprawa
VI1.613.3.2021; Biuletyn Informacji Publicznej RPO, 14.06.2021, https://bip.brpo.gov.pl/pl/con-
tent/naruszono-istote-wolnosci-zgromadzen-rpo-do-tk-popiera-obywatela [dostep: 11.10.2021].

% Por. wystapienie do Ministra Zdrowia; Biuletyn Informacji Publicznej RPO, 29.04.2021,
https://bip.brpo.gov.pl/pl/content/rzad-zakazal-rozporzadzeniem-udzialu-zgromadzeniach-
watpliwosci-rpo [dostep: 11.10.2021]

3 RPO wystapit do Premiera, wskazujac, ze rozporzadzenie rzadu przewidujace limity
udziatu w réznych imprezach i miejscach, do ktorych nie wlicza si¢ 0so6b zaszczepionych, naru-
sza Konstytucj¢, albowiem takie ograniczenia muszg by¢ przewidziane w ustawie. RPO zareko-
mendowal, by Rada Ministrow podj¢ta inicjatywe ustawodawcza zmierzajaca do minimalizacji
wprowadzanych prawem ograniczen praw i wolno$ci oso6b niezaszczepionych, nieposiadajacych
aktualnego testu oraz ktdre nie przeszty COVID-19; por. VIL.501.21.2021; Biuletyn Informacji
Publicznej RPO, https://bip.brpo.gov.pl/pl/content/ograniczenia-praw-osob-niezaszczepionych-
moga-byc-wprowadzane-tylko-na-drodze-ustawowe;j [dostep: 1.10.2021].

31 'W zwigzku z doniesieniami prasowymi, ze do szkét i uczelni wyzszych moga by¢ do-
puszczeni jedynie zaszczepieni uczniowie i studenci, RPO wystapit do Ministra Edukacji i Nauki
o podjecie inicjatywy ustawodawczej majacej na celu zapewnienie uczelniom podstawy prawnej
dla dziatan prewencyjnych w czasie pandemii. Resort odpowiedzial, ze aktualnie uczelnie nie
maja podstaw weryfikacji, czy studenci i osoby zamieszkujace domy studenckie sa zaszczepione.
Nie ma tez mozliwo$ci ograniczen udziatu w zaj¢ciach dla cztonkow spotecznosci akademickiej,
ktorzy nie zaszczepili si¢ w wyniku wiasnej decyzji — VII.7033.56.2021; Biuletyn Informacji Pu-
blicznej RPO, 14.09.2021, https://bip.brpo.gov.pl/pl/content/uczelnie-tylko-dla-zaszczepionych-
rpo-do-mein-i-krasp-aktualizacja-min-czarnek-brak-podstaw [dostep: 1.10.2021].

32 RPO wystapit do Wicepremiera, Ministra Rozwoju, Pracy i Technologii, w ktorym m.in.
podnidst, Ze o ile wprowadzenie ograniczen w dostepie do ustug bedzie niezbedne ze wzgledu na
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* ingerencji w prawa rodzicow do bycia z dzie¢mi w szpitalu, zarowno tuz
po narodzinach dziecka®, jak i w trakcie jego hospitalizacji*4.

Jak byto to juz podkreslone, krytyka ustawodawcy poczyniona zostata
takze przez Helsinska Fundacje Praw Czlowieka, ktéra w sporzadzonym ra-
porcie zarowno wskazata wady przyjetych rozwigzan legislacyjnych w tym
zakresie, jak tez sformutowata rekomendacje na przysztos¢, przede wszystkim
za$ wskazata konieczno$¢ podjgcia natychmiastowych dziatan legislacyjnych
majacych na celu usunigcie z obiegu prawnego aktow sprzecznych z Konstytu-
cja i uregulowanie ograniczen poszczegolnych praw i wolnosci obywatelskich
na poziomie ustawowym, zgodnie z ramami wyznaczonymi przez art. 31 ust. 3
Konstytucji RP*.

bezpieczenstwo zdrowotne, to samoistnym kryterium tego ograniczenia nie moze by¢ zaszczepie-
nie przeciwko COVID-19. Kryterium takim moze by¢ co najwyzej zagrozenie dla zdrowia pu-
blicznego powodowane przez dang osobg; por. V.7018.472.2021; Biuletyn Informacji Publicznej
RPO, 1.06.2021, https://bip.brpo.gov.pl/pl/content/rpo-nie-ograniczac-dostepu-do-uslug-tylko-do-
zaszczepionych [dostep: 1.10.2021].

3 RPO wystapit do Ministra Zdrowia w sprawie niezgodnych z Konstytucja praktyk roz-
dzielania matek od noworodkéw, polegajacych na tym, ze w czeSci szpitali matki po urodzeniu
dziecka trafiaja do izolatek i nie maja kontaktu z dzieckiem do czasu uzyskania negatywnego wy-
niku testu na koronawirusa. Trwa to nawet 2-3 dni. Jak wskazat RPO, taka praktyka wywotuje
nieodwracalne skutki dla kobiet i ich dzieci i wykracza poza sformutowane zalecenia Konsul-
tantow Krajowych w dziedzinie ginekologii i potoznictwa oraz w dziedzinie perinatologii; por.
V.7018.389.2020; Biuletyn Informacji Publicznej RPO, 22.05.2020, https://bip.brpo.gov.pl/pl/con-
tent/koronawirus-dlaczego-w-szpitalach-oddziela-sie-matki-od-noworodkow-rodzic-po-ludzku
[dostep: 15.10.2021].

3 RPO wystapit do Ministra Zdrowia w sprawie niezgodnych z Konstytucja praktyk w za-
kresie uniemozliwiania w niektorych szpitalach przebywania rodzicom z matymi pacjentami na
oddziatach pediatrycznych. Jak podkreslit RPO, cho¢ sytuacja epidemiczna wymaga $rodkow
nadzwyczajnych, to konieczne sg dzialania wobec grup najstabszych, wymagajacych zapewnienia
szczegollnej opieki. Jedna z takich grup sg dzieci. Szpitale moga wprowadza¢ ograniczenia dla
zabezpieczenia przed zakazeniem koronawirusem, ale przy braku wytycznych na poziomie krajo-
wym s3 to dzialania niejednolite. A placowki medyczne stosuja roznorodng praktyke. Niektore —
np. Wojewddzki Dziecigcy Szpital im. J. Brudzinskiego w Bydgoszczy — wprowadzaja catkowity
zakaz przebywania rodzicow/opiekundow prawnych z nawet bardzo matymi dzie¢mi na oddziatach
pediatrycznych. Inne szpitale dziecigce — mimo réznych ograniczen — umozliwiaja jednak obec-
no$¢ jednego z rodzicow przy dziecku. Jak podkreslit RPO, obecno$é rodzica podczas hospitaliza-
cji dziecka jest istotna. Chodzi nie tylko o zapewnienie potrzeb emocjonalnych: moze si¢ réwniez
przyczyni¢ si¢ do procesu zdrowienia i skrocenia okresu terapii. RPO wskazat, ze prawo pacjenta
do obecnosci osoby bliskiej reguluje ustawa z 6 listopada 2008 r. o prawach pacjenta i Rzeczniku
Praw Pacjenta. Ponadto brak w tym zakresie szczeg6lnej ochrony dzieci to niewypelnienie art. 68
ust. 3 Konstytucji; por. V.7013.25.2020; Biuletyn Informacji Publicznej RPO, 25.03.2020, https://
bip.brpo.gov.pl/pl/content/rpo-rodzic-ma-prawo-byc-z-dzieckiem-w-szpitalu-i-podczas-epidemii
[dostep: 16.10.2021].

35 Por. szerzej: Prawa czlowieka w dobie pandemii. 10 miesigcy, 10 praw, 10 ograniczen,
10 rekomendacji na przysztos¢. Raport HFPC, red. P. Kubaszewski, K. Wisniewska, Helsinska
Fundacja Praw Cztowicka, Warszawa 2021.
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Dopuszczalno$é ograniczen praw czlowieka w Swietle dokumentéw prawa
miedzynarodowego

Europejska Konwencja Praw Czlowieka (dalej: Konwencja), Miedzynarodowy
Pakt Praw Obywatelskich i Politycznych® (dalej: Pakt), a takze Karta Praw
Podstawowych Unii Europejskiej (dalej: Karta) przewiduja mozliwo$¢ ograni-
czenia niektorych praw i wolno$ci w nich zawartych.

Klauzule limitacyjne w Konwencji zostaly przewidziane jedynie
w art. 8-11 oraz w niektorych jej protokotach®’. Oczywiscie kazde ogranicze-
nie, warunek lub jakakolwiek forma ingerencji we wskazang wolno$¢ lub pra-
wo moze mie¢ zastosowanie tylko do okreslonego korzystania z tej wolnosci
lub prawa. Nigdy nie wolno narusza¢ tre$ci danej wolnosci lub prawa®. W mysl
art. 17 Konwencji zadne z postanowien niniejszej Konwencji nie moze by¢
interpretowane jako przyznanie jakiemukolwiek Panstwu, grupie lub osobie
prawa do podj¢cia dziatan lub dokonania aktu zmierzajacego do zniweczenia
praw i wolno$ci wymienionych w niniejszej Konwencji albo ich ograniczenia
w wieckszym stopniu, niz to przewiduje Konwencja. Ingerencja (ograniczenie)
w dang wolno$¢ lub prawo musi jednak przejs$¢ trzystopniowy test aby uznac
ja za dopuszczalng.

Po pierwsze, musi by¢ przewidziana w ustawie.

Po drugie, ingerencja ma na celu ochrone jednego albo wigcej interesow
czy warto$ci takich jak (choéby na przyktadzie wolnosci wypowiedzi przewi-
dzianej w art. 10 Konwencji): bezpieczenstwo panstwowe, integralnos¢ tery-
torialna, bezpieczenstwo publiczne ze wzgledu na konieczno$¢ zapobiezenia
zakloceniu porzadku lub przestepstwu, ochrona zdrowia i moralnosci, ochrona
dobrego imienia i praw innych osdb oraz zapobiezenie ujawnieniu informacji
poufnych lub na zagwarantowanie powagi i bezstronnos$ci witadzy sagdowej®.
Nalezy wyraznie podkresli¢, ze ochrona zdrowia jest jedng z wartos$ci, ktére
pozwalaja na ograniczenie wolnosci i praw takich jak: prawo do poszanowania
zycia prywatnego i rodzinnego, mieszkania i korespondencji (art. 8 Konwen-
cji), wolnos¢ mysli, sumienia i religii (art. 9 Konwencji), wolno$¢ wyrazania
opinii, posiadania pogladoéw oraz otrzymywania i przekazywania informacji
i idei (art. 10 Konwencji), prawo do wolnosci zgromadzen i stowarzyszen
(art. 11 Konwencji), jak réwniez prawo do swobodnego poruszania si¢ i do

% Dz.U.1977.38.167.

37 T. Jasudowicz, Granice korzystania z praw czlowieka — rozwigzania Konstytucji RP na
tle standardow europejskich, [w:] Konstytucja Rzeczypospolitej Polskiej z 1997 roku a cztonkostwo
Polski w Unii Europejskiej, red. C. Mik, TNOIK, Torun 1999, s. 35.

¥ D. Bychawska-Siniarska, Protecting The Right To Freedom Of Expression Under The
European Convention On Human Rights, A Handbook for Practitioners, Council of Europe, [s.1.]
2017, s. 33.

39 Zob. wyrok ETPC z 26 listopada 1991 r. w sprawie Observer and Guardian v. the United
Kingdom.
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swobodnego wyboru miejsca zamieszkania na terytorium panstwa (art. 2 pro-
tokotu nr 4 do Konwencji)*.

Po trzecie, ingerencja jest konieczna w demokratycznym spoteczenstwie®!.
Przez demokratyczne spoteczenstwo nalezy rozumiec spoteczenstwo, ktore po-
dziela takie wartosci jak tolerancja, pluralizm, otwarto$¢ — wszelkie ograniczenia
powinny wigc stuzy¢ tym warto§ciom. Ograniczenie takie musi wynika¢ z ,,na-
glacej potrzeby spotecznej” (pressing social need), zgodnej ze wskazanymi war-
tosciami i interesami, a takze nakazujgcej wladzom podjecie okreslonych dziatan.
OczywiScie przy ocenie ,.konieczno$ci” panstwo zachowuje pewien margines,
zwlaszcza przy wyborze ograniczenia, ktore ma odpowiadac zaistnialej ,,naglacej
potrzebie spotecznej”. Trybunat bada w tym wypadku zakres wkroczenia w chro-
nione wolnosci lub prawa. ,,Konieczno$¢” wiagze si¢ rowniez z proporcjonalno-
$cig w stosunku do zamierzonego celu, znajdujacego oparcie w ,,istotnych i wy-
starczajacych” (relevant and sufficient) przyczynach®. Ocenie podlegaja m.in.
,charakter i surowos$¢ zastosowanego ograniczenia, charakter praw i interesow
uzasadniajgcych ograniczenie, czas trwania ograniczenia i zmiany sytuacji w tym
okresie; charakter, form¢ i kontekst wypowiedzi poddanej ograniczeniu, zwlasz-
cza jej rzetelno$¢ i powigzanie z debatg publiczng™. Ocenie pod katem propor-
cjonalno$ci podlega rowniez rodzaj i surowo$¢ naktadanych sankcji*.

Pakt takze przewiduje mozliwo$¢ ograniczenia okre§lonych wolnosci
i praw w nim przewidzianych. Przyktadowo wyrazona w art. 12 Paktu wolno$¢
przemieszczania si¢ moze zosta¢ ograniczona tylko, gdy takie ograniczenie zo-
stato przewidziane w ustawie®. Powyzsze ograniczenia rowniez nie powinny
naruszac istoty wolno$ci przemieszczania si¢ oraz powinny pozostawaé w zgo-
dzie z wszystkimi prawami wynikajacymi z Paktu*®. Ograniczenia powinny by¢
»odpowiednie by osiggna¢ swa funkcj¢ ochronng; musza stanowi¢ mozliwie naj-
mniejszg ingerencje ze wszystkich dostepnych, niezbednych do osiggnigcia celu
srodkoéw; muszg byé rowniez proporcjonalne do dobra chronionego™’. Tylko

4 M. Radajewski, Prawa i wolnosci cztowieka i obywatela w dobie pandemii, [w:] Pan-
demia Covid-19 a prawa i wolnosci obywatela, red. T. Gardocka, D. Jagielto, Warszawa 2020,
Legalis.

41 Wyroki ETPC: z 24 lutego 2009 r. w sprawie Dtugotecki v. Poland, z 13 lipca 1995 r.
w sprawie Tolstoy Miloslavsky v. the United Kingdom.

42 Wyroki ETPC z 29 lutego 2000 r. w sprawie Fuentes Bobo v. Spain, § 50; z 10 lutego
2009 r. w sprawie Eerikdinen and Others v. Finland, § 71.

# L. Garlicki, Komentarz do art. 10 Konwencji, [w:] idem, Komentarz EKPC, t. 1, art. 1,
Nb 1, Warszawa 2010, Legalis.

* Wyroki ETPC: z 17 grudnia 2004 r. w sprawie Cumpana and Mazare v. Romania, § 116;
z 19 lutego 2009 r. w sprawie Marchenko v. Ukraina, § 52-53.

4 Szerzej: R. Wieruszewski, L. Wisniewski, [w:] Migdzynarodowy pakt praw obywatel-
skich (osobistych) i politycznych. Komentarz, red. R. Wieruszewski, Wolters Kluwer, Warszawa
2012, art. 12.

% Komentarz Ogolny nr 27 do Paktu, pkt 13.

47 Ibidem, pkt 14.
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ochrona wymienionych w Pakcie wartosci takich jak bezpieczenstwo narodowe,
porzadek publiczny, zdrowie lub moralno$¢ publiczna czy prawa i wolnosci in-
nych os6b moze usprawiedliwia¢ ingerencj¢. Ponownie podkreslenia wymaga
fakt, ze zdrowie jest jedng z tych wartosci. Pozostate klauzule limitacyjne do-
tycza wolno$ci uzewnetrzniania wyznania lub przekonan (art. 18 Paktu), prawa
do swobodnego wyrazania opinii, swobody poszukiwania, otrzymywania i roz-
powszechniania informacji i pogladow (art. 19 Paktu), wolnosci zgromadzen
(art. 21 Paktu) oraz wolnosci zrzeszania sig (art. 22 Paktu).

Zupehie inaczej mozliwos¢ ograniczenia wolnosci 1 praw zostata skon-
struowana w Karcie Praw Podstawowych UE. W mysl art. 52 ust. 1 Karty wszel-
kie ograniczenia w korzystaniu z praw i wolno$ci uznanych w niniejszej Karcie
muszg by¢ przewidziane ustawg i szanowac istote tych praw i wolnosci. Z za-
strzezeniem zasady proporcjonalnosci ograniczenia mogg by¢ wprowadzone
wylacznie wtedy, gdy sa konieczne i rzeczywiscie odpowiadajg celom interesu
ogoblnego uznawanym przez Uni¢ lub potrzebom ochrony praw i wolnosci in-
nych osob. Wskazany przepis dotyczy ustalen okreslajacych ograniczenia praw.
Odniesienie do interes6w ogoélnych uznanych przez Unig¢ obejmuje zarowno cele
wymienione w artykule 3 TUE (m.in. wspieranie pokoju, jej wartosci i dobrobytu
jej narodow), jak i inne interesy chronione postanowieniami szczego6lnymi Trak-
tatow, takimi jak artykut 4 ustgp 1 TUE (m.in. poszanowanie rownos$ci Panstw
Cztonkowskich wobec Traktatow, jak rowniez ich tozsamosci narodowej), art. 35
ustep 3, art. 36 i art. 346 TFUE*. Zgodzi¢ nalezy si¢ z MateuszemRadajewskim,
ze ochrone¢ zdrowia jako warto$¢ stojgca za ograniczeniem wolnos$ci i praw wy-
nikajacych z karty mozna wywiez¢ z art. 168 TFUE®.

W Konwencji i Pakcie dodatkowo zostaty przewidziane klauzule deroga-
cyjnego. Derogacja, w przeciwienstwie do wspomnianego wyzej ograniczenia,
pozwala panstwu na tymczasowe zwolnienie si¢ od obowigzku przestrzegania
danego prawa czy wolnosci. Tym samym dziatania naruszajace wolnosci i pra-
wa przewidziane w Konwencji czy Pakcie stajg si¢ legalne z uwagi na podjecie
przez panstwo aktu derogacji. Stad derogacja nastgpuje tylko w sytuacji wyjat-
kowej, gdy wypetnione zostang przestanki z art. 15 ust. 1 Konwencji (przypadek
wojny lub innego niebezpieczenstwa publicznego zagrazajacego zyciu narodu)
czy z art. 4 ust. 1 Paktu (gdy wyjatkowe niebezpieczenstwo publiczne zagraza
istnieniu narodu®®). Chodzi wiec o takie niebezpieczenstwo, ktore stwarza ,,bez-
posrednie zagrozenie dla zorganizowanego funkcjonowania danej spotecznosci,
przy czym zagrozenia tego nie da si¢ unikna¢, stosujac inne dopuszczalne ogra-

4 Artykut 52 — zakres i wyktadnia praw i zasad, FRA, https://fra.europa.eu/pl/eu-charter/
article/52-zakres-i-wykladnia-praw-i-zasad [dostep: 10.12.2021].

4 M. Radajewski, op. cit.

50 Z Paktu wyeliminowano przypadek wojny wskazujac, ze nalezy unika¢ wszelkich sfor-
mutowan, ktore moglyby sugerowac, ze wojna jest dopuszczalna; R. Wieruszewski, [w:] Miedzy-
narodowy pakt praw obywatelskich..., op. cit., art. 4.
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niczenia praw’!. Zagrozenie powinno mie¢ charakter aktualny lub bezposredni,
a jego skutki dotyczy¢ ludnosci catego panstwa, zagrazajac dalszemu funkcjo-
nowaniu zycia spotecznego, samego zas niebezpieczenstwa z uwagi na jego po-
wage w normalny sposob nie mozna wyeliminowaé®?. Warunki te niewatpliwie
moze spetnia¢ szczegolnie niebezpieczna epidemia choroby zakaznej. Wydaje
si¢, ze nie ma przeszkod, by za taka sytuacje wyjatkowa uzna¢ pandemig koro-
nawirusa. Derogacj¢ charakteryzuje rowniez tymczasowos¢ — wszelkie dziatania
powinny zmierza¢ do przywrdcenia pelnej ochrony wszystkich konwencyjnych
czy paktowych wolnosci i praw.

Zarowno Konwencja, jak i Pakt zawierajg katalog wolnosci oraz praw, kto-
re nie podlegaja derogacji. Sa to: prawo do zycia (art. 2 Konwencji i art. 6 Paktu),
zakaz tortur, nieludzkiego lub ponizajacego traktowania (art. 3 Konwencji i art. 7
Paktu), zakaz niewoli lub poddanstwa (art. 4 ust. 1 Konwencji i art. 8 Paktu),
zakaz karania bez podstawy prawnej (art. 7 Konwencji i art. 15 Paktu), zakaz
pozbawiania wolnosci jedynie z powodu niemozno$ci wywigzania si¢ z zobo-
wigzan umownych (art. 11 Paktu), prawo do uznawania podmiotowos$ci prawne;j
(art. 16 Paktu) i prawo do wolnosci mysli, sumienia i wyznania (art. 18 Paktu).
Katalog ten jest wigc rézny w zaleznos$ci czy mamy do czynienia z danym syste-
mem ochrony praw czlowieka.

Dodatkowo oba systemy przewidujg system notyfikacji. Zgodnie z art. 15
ust. 3 Konwencji panstwo fakt derogacji powinno notyfikowaé Sekretarzowi
Generalnemu Rady Europy. Tymczasem zgodnie z Paktem niebezpieczenstwo
publiczne, stanowigce podstawe zawieszenia praw i wolnosci, musi zostac urze-
dowo ogloszone. Moze to nastapic¢ poprzez wprowadzenie odpowiedniego stanu
nadzwyczajnego®®. Tym, co r6zni Pakt od Konwencji, jest wyrazne wskazanie
zakazu stosowania srodkow dyskryminujacych wytacznie z powodu rasy, koloru
skory, ptci, jezyka, religii lub pochodzenia spotecznego.

Ograniczanie praw i wolnosci jednostki w dobie pandemii COVID-19 —
kontekst miedzynarodowy

W 2020 r. pandemia COVID-19 i zwigzane z jej zapobieganiem $rodki staly sig
bezprecedensowym, zbiorowym wyzwaniem dla wolno$ci i praw mieszkancow
catego $wiata. Od poczatku pandemii COVID-19 organizacje mi¢dzynarodowe
przypominaty, ze walka z pandemig jest takze kwestia zwigzang z ochrong i za-
gwarantowaniem praw cztowieka. Konsekwentnie promuja podejscie oparte na
respektowaniu wolnos$ci i praw w czasie walki z pandemia. Takie podejs$cie wy-
maga przyktadowo ochrony prawa do zycia i zdrowia kazdego cztowieka bez

St Ibidem.
2 L. Garlicki, Komentarz art. 15 EKPC, [w:] idem, op. cit.
53 R. Wieruszewski, [w:] Miedzynarodowy pakt praw obywatelskich..., op. cit., art. 4.
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dyskryminacji, zwrocenia uwagi na potrzeby i prawa najstabszych, wywazenia
praw przy przyjmowaniu $rodkéw ograniczajgcych lub stosowanie przepisow
i $srodkow nadzwyczajnych zgodnych ze standardami i gwarancjami mig¢dzy-
narodowego prawa cztowieka w sytuacjach awaryjnych. Wymaga rowniez za-
pewnienia przejrzystosci i zaangazowania zainteresowanych w podejmowanie
decyzji.

Jak podkreslit Sekretarz Generalny ONZ w kwietniu 2020 r., ,,prawa
cztowieka mogg i muszg kierowa¢ reagowaniem na COVID-19 i odbudowg”,
podczas gdy ,,ludzie — i ich prawa — musza by¢ na pierwszym planie i w cen-
trum”*. Aktywne bylo rowniez Biuro Wysokiego Komisarza ONZ ds. Praw
Cztowieka (OHCHR), ktore wydawato wytyczne przez caly rok 2020°. Do-
tyczyly one m.in. dostepu do shuzby zdrowia, podejmowania przez panstwo
srodkow nadzwyczajnych, przeciwdzialania wykluczeniu, przeciwdziatania
bezdomnosci, traktowania osob z niepetnosprawnosciami i 0soéb starszych,
a takze tych pozbawionych wolnosci, dostepu do informacji dotyczacych pan-
demii — jej rozwoju i srodkow podejmowanych do jej zwalczania, przeciwdzia-
lania stygmatyzacji, ksenofobii i rasizmowi, prawa do nauki i przeciwdziatania
socjoekonomicznym skutkom kryzysu, przeciwdzialania glodowi, prawa do
prywatnosci, praw dzieci i mtodziezy, praw kobiet, dostepu do wody, urzadzen
sanitarnych i srodkéw higieny.

OHCHR opublikowat takze zestawienie oswiadczen przyjetych przez
organy traktatowe ONZ dotyczace praw cztowieka w zwigzku z COVID-19%.
Ponadto OHCHR przygotowal zestaw narzedzi ttumaczacych migdzynarodowe
standardy praw cztowieka zgodnie z ksztattem miedzynarodowych instrumen-
tow praw cztowieka i odpowiedniego orzecznictwa, stanowigcych ,,operacyjny
wktad we wzmocnienie podejscia opartego na prawach cztowieka™’.

Podejscie oparte na prawach cztowieka przySwieca rowniez pracom
Rady Europy (RE) dotyczacym pandemii. Na przyktad Rada Europy skierowa-
fa do rzadow wytyczne w sprawie poszanowania praw cztowieka, demokracji

3 Oswiadczenie Sekretarza Generalnego ONZ: We Are All in This Together: Human
Rights and COVID-19 Response and Recovery [Jestesmy wszyscy w tym razem. Prawa cztowieka
i COVID-19. Odpowiedz i ozdrowienie], 23.04.2020, United Nations Secretary-General, https://
www.un.org/sg/en/content/sg/statement/2020-04-23/we-are-all-together-human-rights-and-covid-
19-response-and-recovery-video-message-the-secretary-general-delivered [dostep: 29.10.2021].

3 Covide-19 Guidance, United Nations Human Rights, https://www.ohchr.org/EN/New-
sEvents/Pages/COVID19Guidance.aspx [dostep: 29.10.2021].

3 Compilation of statements by human rights treaty bodies in the context of COVID-19,
OHCHR, Geneva 2020, https://www.ohchr.org/Documents/HRBodies/TB/COVID19/External
TB_statements COVID19.pdf [dostep: 29.10.2021].

ST Internal HRTB toolkit of treaty law perspectives and jurisprudence in the context of
COVID-19, OHCHR, Geneva 2020, https://www.ohchr.org/Documents/HRBodies/TB/COVID19/
HRTB_toolkit COVID_ 19.pdf [dostep: 29.10.2021].


https://www.un.org/sg/en/content/sg/statement/2020-04-23/we-are-all-together-human-rights-and-covid-19-response-and-recovery-video-message-the-secretary-general-delivered
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https://www.ohchr.org/EN/NewsEvents/Pages/COVID19Guidance.aspx
https://www.ohchr.org/EN/NewsEvents/Pages/COVID19Guidance.aspx
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https://www.ohchr.org/Documents/HRBodies/TB/COVID19/HRTB_toolkit_COVID_19.pdf
https://www.ohchr.org/Documents/HRBodies/TB/COVID19/HRTB_toolkit_COVID_19.pdf

56 Marta Kolendowska-Matejczuk, Marcin Mrowicki

i rzadow prawa w kontekscie pandemii®®. Jest to praktyczne przypomnienie dla
panstw cztonkowskich Rady Europy o ich obowiagzkach w kwestiach takich
jak derogowanie praw wynikajacych z Konwencji na podstawie art. 15 oraz
przestrzeganie praworzadnos$ci i zasad demokratycznych w sytuacjach wyjat-
kowych, przypomnienie standardow praw cztowieka, w tym wolnosci stowa,
prywatnos$ci i ochrony danych, ochrony o0sob szczegolnie wrazliwych przed
dyskryminacjg i prawa do edukacji, a takze ochrony ofiar przestepstw, w szcze-
g6lnosci w odniesieniu do przemocy ze wzgledu na pte¢. Rada Europy skon-
centrowala si¢ rowniez na dzieciach, przyjmujac perspektywe praw dziecka
podczas przegladu podjetych srodkoéw.

Aktywny byl rowniez w 2020 r. Komisarz Praw Czlowieka Rady Euro-
py, ktéry zwracal uwage na kwestie szczeg6lnie niepokojace w odniesieniu do
grup szczegolnie wrazliwych, jak osoby starsze, osoby niepelnosprawne, osoby
przebywajace w placowkach opiekunczych, Romowie i Wedrowcy, uchodzcy
i migranci (zwlaszcza w kontekscie akcji ratowniczych na morzu i zatrzymania
migracji) oraz wi¢zniowie®.

Organy Rady Europy wydaly rowniez wytyczne dotyczace: praw czlo-
wieka w zakresie sposobu traktowania 0s6b pozbawionych wolnosci, ochrony
dzieci przed wykorzystywaniem seksualnym; zasad praw cztowieka kieruja-
cych decyzjami dotyczacymi zdrowia; zwalczania przemocy domowej i prze-
mocy wobec kobiet ze wzgledu na pte¢; zwalczana handlu ludzmi; aplikacji
sledzacych COVID-19 i ich skutkéw ubocznych dla ochrony danych®!.

Szczegolne znaczenie w kontekscie kryzysu zdrowotnego miato ,,O$wiad-
czenie o interpretacji prawa do ochrony zdrowia w czasie pandemii” (art. 11
Europejskiej Karty Spotecznej®?), wydane przez Europejski Komitet Praw
Spotecznych (ECSR). Komitet wezwat do przyjecia wszelkich niezbednych
srodkow nadzwyczajnych, zaprojektowanych i wdrozonych z uwzglednieniem

58 Council of Europe, Respecting democracy, rule of law and human rights in the frame-
work of the COVID-19 sanitary crisis A toolkit for member states, Geneva 2020, https://rm.coe.int/
sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809¢1f40  [dostep:
29.10.2021].

% Protecting and empowering children during the Covid-19 pandemic, Council of Europe,
https://www.coe.int/en/web/children/covid-19 [dostep: 29.10.2021].

¢ COVID-19 and Human Rights, Council of Europe, https://www.coe.int/en/web/commis-
sioner/thematic-work/covid-19 [dostgp: 29.10.2021].

¢ Covid-19 Portal, Council of Europe, https://www.coe.int/en/web/portal/covid-19
[dostep: 29.10.2021].

2 Zgodnie z tym przepisem w celu zapewnienia skutecznego zaspokajania prawa do ochro-
ny zdrowia umawiajace si¢ Strony zobowiazuja si¢ podjac badz bezposrednio, badz we wspolpracy
z organizacjami publicznymi lub prywatnymi stosowne $rodki zmierzajace zwlaszcza do: 1) wy-
eliminowania, tak dalece, jak to mozliwe, przyczyn chorob; 2) zapewnienia ulatwien w zakresie
poradnictwa oraz o$wiaty, dla poprawy stanu zdrowia i rozwijania indywidualnej odpowiedzial-
nosci w sprawach zdrowia; 3) zapobiegania, tak dalece, jak to mozliwe, chorobom epidemicznym,
endemicznym i innym.


https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-and-human-rights-in-th/16809e1f40
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aktualnego stanu wiedzy naukowej oraz zgodnie z odpowiednimi standardami
praw cztowieka, podkreslajac koniecznos¢ zrealizowania celu w postaci ,,rOw-
nosci w zdrowiu”. Przez ,,rowno$¢ w zdrowiu” nalezy rozumie¢ w szczeg6lno-
$ci brak mozliwych do uniknigcia, niesprawiedliwych r6znic miedzy grupami
ludzi, niezaleznie od tego, czy grupy te sg zdefiniowane spolecznie, ekono-
micznie, demograficznie lub geograficznie®.

Europejska Komisja przeciwko Rasizmowi i Nietolerancji (ECRI) pod-
niosta alarm dotyczacy sytuacji Romow i migrantéw, a takze osob LGBTI
podczas pandemii®. Wskazata na problemy w dostgpie do podstawowej opieki
zdrowotnej, zywnosci i czystej wody oraz w uzyskaniu zakwaterowania umozli-
wiajacego im przestrzeganie zasad dystansu fizycznego, a takze poinformowata
o zwigkszonym narazeniu tych grup na mowe nienawisci i przemoc w czasach
kryzysu. Grupy te juz doswiadczaja ubdstwa, marginalizacji i wykluczenia,
a czesto rowniez dyskryminacji krzyzowej. Trudnosci te poglebity sie wraz
z pandemig COVID-19, a wykluczenie 0sob najbardziej podatnych na zagroze-
nia jeszcze si¢ nasili, jesli rzady nie podejmg dziatan w celu zaspokojenia ich
konkretnych potrzeb i nie bgdg w trybie pilnym przeciwdziata¢ mowie niena-
wisci i przemocy skierowanej przeciwko Romom i imigrantom. Dlatego ECRI
wezwato panstwa cztonkowskie Rady Europy do nalezytego uwzglednienia
ogo6lnych zalecen dotyczacych polityki ECRI oraz do konsultacji i wspotpracy
z organami ds. rownosci i organizacjami spoteczenstwa obywatelskiego, ak-
tywnymi w zwalczaniu rasizmu i nietolerancji, przy opracowywaniu, wdraza-
niu i ocenie ich odpowiedzi na pandemi¢ Covid-19. Polityki publiczne powinny
opiera¢ si¢ rowniez na prawach cztowieka. W tym celu wazne jest, aby grupy
zadaniowe utworzone przez rzady obejmowaty specjalistow w dziedzinie praw
cztowieka, w szczegdlnosci w dziedzinie rownosci i niedyskryminacji®.

Panstwa w r6zny sposob zareagowaty na pandemi¢ koronawirusa i bezpre-
cedensowy kryzys w zakresie ochrony zdrowia publicznego. W marcu i kwietniu
2020 r., w kontekscie kryzysu zdrowotnego zwigzanego z COVID-19, Lotwa®®,

¢ Oswiadczenie ECSR z dnia 21 kwietnia 2020 r.; https://rm.coe.int/statement-of-
interpretation-on-the-right-to-protection-of-health-in-ti/16809¢3640 [dostep: 29.10.2021].

¢ Statement by the Bureau of the European Commission against Racism and Intolerance
(ECRI) on the impact of the Covid-19 pandemic and related government responses on groups of
concern to ECRI; https://rm.coe.int/statement-by-the-bureau-of-the-european-commission-against-
racism-and-/16809ea6b6 [dostep: 29.10.2021].

8 Jbidem.

¢ Zob. Deklaracja Lotewskiego Rzadu zwigzana z EKPC zarejestrowana przez Sekretariat
Generalny w dniu 16 marca 2020 r. Uchylenie derogacji zarejestrowano przez Sekretariat General-
ny Europy w dniu 10 czerwca 2020 .
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Rumunia®’, Armenia®, Republika Motdawii®, Estonia’”, Gruzja’', Albania™, Ma-
cedonia Potnocna™, Serbia’ i San Marino” powiadomity Sekretarza Generalne-
go Rady Europy o decyzji skorzystania z art. 15 Konwencji.

Dziewig¢ panstw cztonkowskich Unii Europejskiej — Bulgaria, Czechy,
Finlandia, Estonia, Wegry, Luksemburg, Portugalia, Rumunia i Hiszpania —
oglosito oficjalny stan wyjatkowy lub rownowazny na podstawie przepiséw
konstytucyjnych’. Kolejnych pi¢é panstw cztonkowskich UE ogtosito stan wy-
jatkowy na mocy zwyczajnych ustaw, a mianowicie: Francja, Niemcy, Wtochy,
Lotwa i Stowacja”.

Wraz z poprawg sytuacji w okresie letnim stopniowo znoszono lub la-
godzono stany nadzwyczajne lub rownowazne przepisy, ktore zostaty czgscio-
wo lub catkowicie przywrocone jesienig wraz z tzw. drugg falg pandemii. Tak
byto np. w Czechach, Francji i na Stowacji. We Wtoszech nadal obowigzywa-
ly przepisy nadzwyczajne. Inne panstwa czlonkowskie — takie jak Bulgaria,

7 Zob. Deklaracja Rumunskiego Rzadu zwiazana z EKPC zarejestrowana przez Sekre-
tariat Generalny w dniu 17 marca 2020 r. Uchylenie derogacji zarejestrowano przez Sekretariat
Generalny Europy w dniu 15 maja 2020 r.

% Zob. Deklaracja Ormianskiego Rzadu zwigzana z EKPC zarejestrowana przez Sekre-
tariat Generalny w dniu 19 marca 2020 r. Uchylenie derogacji zarejestrowano przez Sekretariat
Generalny Europy w dniu 16 wrzesnia 2020 r.

% Zob. Deklaracja Motdawskiego Rzadu zwigzana z EKPC zarejestrowana przez Sekre-
tariat Generalny w dniu 19 marca 2020 r. Uchylenie derogacji zarejestrowano przez Sekretariat
Generalny Europy w dniu 20 maja 2020 r.

70 Zob. Deklaracja Estonskiego Rzadu zwigzana z EKPC zarejestrowana przez Sekretariat
Generalny w dniu 20 marca 2020 r. Uchylenie derogacji zarejestrowano przez Sekretariat General-
ny Europy w dniu 18 maja 2020 r.

"I Zob. Deklaracja Gruzinskiego Rzadu zwiazana z EKPC zarejestrowana przez Sekretariat
Generalny w dniu 23 marca 2020 r. Uchylenie derogacji zarejestrowano przez Sekretariat General-
ny Europy w dniu 25 czerwca 2020 r. 11.

2 Zob. Deklaracja Albanskiego Rzadu zwigzana z EKPC zarejestrowana przez Sekretariat
Generalny w dniu 31 marca 2020 r. Uchylenie derogacji zarejestrowano przez Sekretariat General-
ny Europy w dniu 25 czerwca 2020 .

3 Zob. Deklaracja Macedonskiego Rzadu zwigzana z EKPC zarejestrowana przez Sekre-
tariat Generalny w dniu 1 kwietnia 2020 r. Uchylenie derogacji zarejestrowano przez Sekretariat
Generalny Europy w dniu 30 czerwca 2020 r.

74 Zob. Deklaracja Serbskiego Rzadu zwiazana z EKPC zarejestrowana przez Sekretariat
Generalny w dniu 6 kwietnia 2020 r. Uchylenie derogacji zarejestrowano przez Sekretariat Gene-
ralny Europy w dniu 13 pazdziernika 2020 r.

5 Zob. Deklaracja Rzadu San Marino zwigzana z EKPC zarejestrowana przez Sekretariat
Generalny w dniu 10 kwietnia 2020 r. Uchylenie derogacji zarejestrowano przez Sekretariat Gene-
ralny Europy w dniu 8 lipca 2020 r.

76 Komisja Wenecka (2020), Interim report on the measures taken in the EU Member States
as a result of the COVID-19 crisis and their impact on democracy, the rule of law and fundamental
rights, Venice Comission, Strasbourg, 8 October 2020, pp. 8—14, Venice Commission: Council of
Europe (coe.int) [dostep: 29.10.2021].

" The Coronavirus Pandemic And Fundamental Rights: A Year In Review, 10.06.2021,
FRA, https://fra.europa.cu/en/publication/2021/coronavirus-pandemic-focus [dostep: 29.10.2021].
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Wegry, Portugalia, Rumunia i Hiszpania — utrzymaty w mocy lub wprowadzity
specjalne przepisy nadzwyczajne, ktore zastapity dotychczas stosowane stany
wyjatkowe lub podobne rezimy prawne’.

Niektore rzady szybko zamkngtly granice, wprowadzily zakazy podro-
zowania oraz wdrozyly rozne strategie przeciwdziatania pandemii, jak chocby
noszenie maseczek, zachowywanie dystansu spotecznego, stosowanie si¢ do
rad komitetow naukowych. Niektore rzady byly w stanie wdrozy¢ komplekso-
we dziatania w sytuacjach kryzysowych, ktore miaty na celu ochrone nie tylko
prawa do zdrowia, ale takze innych praw zapewniajgcych odpowiedni standard
zycia, w tym prawo do mieszkania i wody, a takze inne formy ochrony socjalne;j.

Wigkszos$¢ rzadow jednak odpowiedziala na wyzwania pandemii wyko-
rzystujgc pandemie do ograniczania praw, w tym wolnosci stowa, zgromadzen,
dostepu do informacji i udzialu w zyciu politycznym. Przyktadowo, jak wynika
z raportu Human Rights Watch, niektore rzady wprowadzity ograniczenia w prze-
mieszczaniu si¢, ktore byly nieproporcjonalne do zagrozenia dla zdrowia lub
nieodpowiednie do niego”. Pandemia wydobyta z publicznych systemow opieki
zdrowotnej wszelkie mozliwe wady, przyczyniajac si¢ do ogromnej nierdwnosci
w dostepie do opieki zdrowotnej ratujacej zycie. Rzady wykorzystaty to, by ogra-
niczy¢ dostep do opieki w zakresie zdrowia seksualnego i reprodukcyjnego. Nie
zabezpieczano odpowiednio pracownikow stuzby zdrowia, ktorzy byli narazeni
na powazne zagrozenia dla ich zdrowia i bezpieczenstwa. A Covid-19 miat nisz-
czycielski i nieproporcjonalny wptyw na osoby starsze i osoby niepetnosprawne,
szczeg6lnie w domach opieki, gdzie wirus szybko si¢ rozprzestrzeniat®.

Pandemia koronawirusa rowniez mocno dotkneta osadzonych, ktorzy byli
przetrzymywani w przeludnionych celach bez odpowiednich warunkow sanitar-
nych i higienicznych lub dostgpu do odpowiedniej opieki medycznej, zwigksza-
jac tym samym ryzyko zarazenia si¢ Covid-19. Niektore rzady zdecydowaty si¢
na wypuszczenie niektorych osadzonych, aby powstrzymac rozprzestrzenianie
si¢ wirusa — miato to jednak marginalny charakter i zazwyczaj nie dotyczyto
aktywistow czy krytykow wiadzy®'.

W czasie pandemii wzrosty przypadki zgloszen przemocy ze wzgledu na
pte¢, zwlaszcza przemocy domowej wobec kobiet 1 dziewczat. Zamykanie szkot
w kwietniu 2020 r. odci¢to okoto 1,4 miliarda uczniow od nauki w przedszko-
lach, szkotach podstawowych i $rednich w 192 krajach. Human Rights Watch

8 Coronavirus pandemic in the EU — Fundamental rights implications: Focus on social
rights, FRA Bulletin, 1 September — 31 October 2020, pp. 15-17; https://fra.europa.eu/sites/de-
fault/files/fra_uploads/fra-2020-coronavirus-pandemic-eu-bulletin-november en.pdf [dostep:
29.10.2021].

" Future Choices. Charting an Equitable Exit from the Covid-10 Pandemic, 4.03.2021,
Human Rights Watch, https://www.hrw.org/report/2021/03/04/future-choices/charting-equita-
ble-exit-covid-19-pandemic [dostgp: 29.10.2021].

8 Ibidem.

81 Ibidem.
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wyrazila obawe, ze dzieci, ktore utracity dostep do edukacji w czasie pandemii,
sg narazone na ryzyko pozostania w tyle za rowiesnikami, zmuszane do zawie-
rania matzenstw lub wejscia na rynek pracy, co zmniejsza prawdopodobienstwo
powrotu do szkoty®2.

W ocenie Human Rights Watch w 2021 r. §rodki pomocowe wygasna
w wielu krajach, narazajac grupy o niskich dochodach na zwigkszone ryzyko.
Bez wigkszych §rodkéw ochrony praw spotecznych i gospodarczych, wigkszego
wsparcia ekonomicznego i sprawiedliwych $rodkoéw dystrybucji ubostwo i nie-
réwnosci beda dalej rosngé®.

Na podkreslenie zastuguje fakt, ze wiele rzadéw zainicjowato réwniez
i rozszerzyto nadzor cyfrowy w celu powstrzymania wirusa, poczawszy od apli-
kacji §ledzacych kontakty, przez kamery do rozpoznawania twarzy, ktore wy-
muszaja $rodki kwarantanny, az po algorytmiczng ocen¢ ryzyka. Wszystkie te
technologie stanowia jednak powazne zagrozenie dla prywatno$ci i praw czlo-
wieka®. Istnieja rowniez obawy, ze wszystkie te srodki nadzoru cyfrowego pozo-
stang z nami pomimo ustania stanu wyjatkowego czy tez opanowania pandemii.
Rzady wykorzystaty réwniez pandemi¢ do rozprawienia si¢ z wolno$cig stowa
i pokojowymi zgromadzeniami. Sity wojskowe lub policyjne fizycznie atako-
waty dziennikarzy, blogeréw i protestujacych, w tym tych, ktorzy krytykowali
reakcje rzadu na Covid-19. W niektorych krajach nadal obowigzujg ograniczenia
wolnosci stowa i zgromadzen®.

Na poczatku 2021 r. wprowadzono na rynek kilka szczepionek, ktore oka-
zaly si¢ bezpieczne i skuteczne na tyle, ze rzady na calym $wiecie zaczgty szcze-
pi¢ swoich obywateli. Jednak, jak zauwaza Human Rights Watch, rozwdj szcze-
pionek w duzej mierze odzwierciedla nierowno$ci powstate w czasie pandemii:
bogate rzady zawarly niejasne umowy i wstepnie zarezerwowaly zdecydowang
wickszo$¢ dostaw szczepionek, zamiast wspotpracowac, aby zapewni¢ dostep do
szczepionek po przystepnych cenach w biedniejszych krajach®.

Podsumowanie

Miedzynarodowe prawo dotyczace praw cztowieka gwarantuje kazdemu prawo
do zycia, zdrowia i godnego standardu oraz zobowiazuje rzady do podjecia
krokéw w celu zapobiegania zagrozeniom dla zdrowia publicznego oraz za-
pewnienia przystepnej 1 dostgpnej opieki medycznej. W kontekscie powaznych
zagrozen zdrowia publicznego i standéw wyjatkowych ograniczenia niektorych

82 Ibidem.

8 Ibidem.

8 Telecommunications data and Covid-19, PI, https://privacyinternational.org/examples/
telecommunications-data-and-covid-19 [dostgp: 29.10.2021].

8 Future Choices. Charting an Equitable Exit..., op. cit.

8 Ibidem.
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praw moga by¢ uzasadnione, ale muszg mie¢ podstawe prawna, by¢ $cisle ko-
nieczne 1 proporcjonalne do celu, jaki maja osiaggnac, oraz nie moga by¢ arbi-
tralne ani dyskryminujace.

Podobnie polska Konstytucja dopuszcza mozliwos$¢ ograniczenia pod-
stawowych praw i wolnosci jednostki w stanach zagrozenia epidemicznego,
jednakze ograniczenia te powinny by¢ dokonywane w ustawie, a przy tym nie
powinny naruszac istoty konstytucyjnych praw i musza by¢ konieczne oraz
proporcjonalne.

Jednym z podstawowych warunkéw powrotu do normalnosci jest ko-
nieczno$¢ rownego i sprawiedliwego dostepu do szczepionek. Jednak podstawa
kazdego powrotu do normalno$ci powinno by¢ przestrzeganie i zagwaranto-
wanie odpowiednich standardow praw cztowieka wynikajacych z migdzyna-
rodowych aktow prawnych takich jak Europejska Konwencja Praw Czlowie-
ka, Migdzynarodowy Pakt Praw Obywatelskich i Politycznych czy Karta Praw
Podstawowych Unii Europejskiej. Rowniez wszelkie restrykcje — ograniczenia
wolnosci i praw powinny uwzglednia¢ normy zawarte w art. 15 Konwencji,
art. 4 Paktu czy art. 52 Karty. Wazne jest, aby wszystkie podmioty, zwtaszcza
rzady, zapewnily, ze migdzynarodowe prawa cztowieka, prawa humanitarne
oraz te dotyczace uchodzcow, a takze standardy znajda si¢ w centrum wszyst-
kich reakcji na COVID-19.

Istotne jest wprowadzenie pewnych mechanizmow gwarantujacych, ze
srodki wprowadzane w toku pandemii, majace na celu jej zapobieganie i zwal-
czanie, ingerujace w wolnosci i prawa cztowieka, nie tylko beda proporcjonal-
ne i konieczne, nie tylko odpowiednio notyfikowane okreslonym organizacjom
mig¢dzynarodowym, ale rowniez zostang wprowadzone okreslone limity czaso-
we nie pozwalajace na ich zbyt dlugie obowigzywanie®’.

Zgodzi¢ si¢ nalezy z dyrektorem Agencji Praw Podstawowych UE Mi-
chaelem O’Flaherty, ze ,,COVID-19 przetestowat rozwigzania przyjete w sys-
temach ochrony praw podstawowych w calej UE. Rzady musza stworzy¢ trwate
struktury, aby walczy¢ z nierownoscia, rasizmem i wykluczeniem. Tylko po-
dejscie oparte na prawach czlowieka pozwoli rzadom budowa¢ zintegrowane
spoleczenstwo”®,
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Human Rights Protection in a Global Threat — Analysis on the Example
of the COVID-19 Pandemic

The subject of this study is the analysis of permissible mechanisms of limiting civil rights and
freedoms, both internationally and under Polish law — in global threats, on the example of the
COVID-19 pandemic. The article indicates specific examples of legislative actions taken by
the Polish legislator during the COVID-19 pandemic.

Key words: pandemic, restriction of rights, constitutional rights, state of emergency

Ochrona praw czlowieka w stanach globalnego zagrozenia —
analiza na przykladzie pandemii COVID-19

Przedmiotem niniejszego opracowania jest analiza dopuszczalnych mechanizméw ograniczania
praw i wolnosci obywatelskich zar6wno w wymiarze mi¢dzynarodowym, jak tez na podstawie pra-
wa polskiego — w stanach globalnego zagrozenia, na przyktadzie pandemii COVID-19. W artykule
wskazano konkretne przyktady dziatan legislacyjnych poczynionych przez polskiego ustawodawce
w czasie pandemii COVID-19.
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Introduction

Since its establishment in 1995, the World Trade Organization (WTO) has played
a very important role in shaping the multilateral trading system.> Replacing the
General Agreement on Tariffs and Trade (GATT), it covered a much broader the-
matic area, which corresponded with the changes occurring in the world market.
Its creation did not, therefore, entail merely taking over the previous achieve-
ments of the GATT and expanding its activities — it was the beginning of a new
stage in the history of the multilateral trading system. However, the multilateral
system within the WTO was not changing at the same pace as the global econom-
ic reality, which led to a successively increasing crisis within the organisation
and revealed some of its weaknesses and inefficiencies. This caused the demands

' The research was co-financed from the statutory budget of the Faculty of Law, Adminis-
tration and International Relations (Andrzej Frycz Modrzewski Krakow University).

2 Since 2016, the WTO numbers 164 members representing over 98% of world trade; The
WTO, WTO, https://www.wto.org/english/thewto_e/thewto e.htm [accessed: 14.09.2021].
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for reforming the organisation to become more and more pronounced. Never-
theless, the widespread crisis within the organisation can no longer be identi-
fied solely with the impasse in negotiations and the difficulties in concluding the
Doha Development Agenda (DDA) negotiations. The effective functioning of the
organisation also requires reform of other, apart from the negotiating functions,
key areas of WTO activity, such as the dispute settlement system, the system of
notification of trade policy measures or the way multilateral agreements are ne-
gotiated. Therefore, it has become necessary to start discussions on the need to
reform this organisation.

For the organisation to regain its position as a leader in world trade liber-
alisation and as a key forum for trade negotiations is, therefore, no longer just
a question of concluding the Doha Round negotiations. The matter is, definite-
ly, more complicated, as it now requires a thorough reform of the organisation
in many areas, which will, in turn, require a strong sense of responsibility and
cooperation from all its members. History has shown that cooperation between
a united Europe and the USA has been crucial to the operation of the GATT/
WTO system. Yet, given the US administration’s actions towards the WTO in
recent years, EU leadership may now be crucial in driving reform. The EU is
a strong supporter of the WTO and has played a key role in the development of
the international trading system. However, the stalemate in the DDA multilateral
negotiations, which started as early as the first decade of the 21* century, resulted
in regional agreements as an alternative to safeguard EU trade interests, which,
to a certain extent, filled the gap in the increasingly ineffective multilateral sys-
tem and, thus, also aggravated its weakening. Therefore, a renewed shift towards
multilateralism will require a significant change in the EU’s approach to trade
policy. The EU, which together with the US initially shaped the WTO, will have
to engage in its reform with other important members of the organisation, such as
China, among others. This is a consequence of the changing balance in the world
economy, which has also translated into the situation within the organisation

The aim of the paper is to present the EU’s efforts to reform the multilat-
eral system under the WTO. The basic thesis of the paper is that the EU is at the
forefront of efforts to rebuild the organisation’s position in the global economy,
but against the backdrop of today’s fragmented global balance of power, it will
be necessary for the EU to cooperate with other key members of the organisation
in this respect.

Considerations presented in the article have been carried out in particular
on the basis of the method of analysis of sources — official documents of the
World Trade Organization and the European Commission, press releases and sci-
entific articles. The issues addressed in this study, due to their topicality, have not
yet been analysed in depth in the literature, which speaks for the validity of the
research. However, due to the breadth and complexity of the subject matter, the
author has focused on selected aspects of the problem at hand.
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The literature review

A debate on the need to reform the WTO as an organization managing interna-
tional trade globally has been observed for years in the literature on the subject.
The need to pay special attention to this problem and the challenges faced by an
organization so important for the development of international trade were called
for after each emerging negotiation crisis. Such concerns were voiced even after
the first WTO Ministerial Conferences (MC), i.e. only five years after the crea-
tion of the World Trade Organization, however, of particular importance in this
context was the fiasco of XI MC.

Two high-level committees started an intensive discussion on the fu-
ture of the WTO — The Sutherland Report® of 2004 and the Warwick Com-
mission Report* of 2007, which presented proposals for progressive reform.
Valuable contributions to the critical debate have also been made by Deere
Birkbeck®, Deere Birkbeck and Monagle® and Steger’, among others. These is-
sues have also become the focus of the WTO’s Panel on Defining the Future
of Trade® as well as the analysis of the International Centre for Trade and Sus-
tainable Development and World Economic Forum.’ As far as the latest pack-
age of relevant proposals and analyses is concerned, it is worth highlighting
the Report of the High-Level Board of Experts on the Future of Global Trade

> The Future of the WTO: Addressing Institutional Changes in the New Millennium. Re-
port of the Consultative Board, WTO, Geneva 2004, https://www.wto.org/english/thewto_e/10an-
niv_e/future_wto_e.pdf [accessed: 11.12.2021].

4 Warwick Commission, The Multilateral Trade Regime: Which Way Forward? Report,
University of Warwick 2007, https://warwick.ac.uk/research/warwickcommission/worldtrade/re-
port/'uw_warcomm_tradereport 07.pdf [accessed: 11.12.2021].

> C. Deere Birkbeck, Reinvigorating Debate on WTO Reform: The Contours of a Func-
tional and Normative Approach to Analysing the WTO System, Wilfred Laurier University Press,
IDRC 2009, https://www.econstor.eu/bitstream/10419/196311/1/GEG-WP-050.pdf [accessed:
11.12.2021].

¢ C. Deere Birkbeck, C. Monagle, Strengthening Multilateralism: A Mapping of Propos-
als on WTO Reform and Global Trade Governance, ICTSD and Global Economic Governance
Programme, Geneva 2009, https://www.files.ethz.ch/isn/139553/StrengtheningMultilateralism.pdf
[accessed: 11.12.2021].

7 D. Steger, (ed.), Redesigning the World Trade Organization for the Twenty-First Centu-
ry, Wilfrid Laurier University Press, IDRC 2009, https://idl-bnc-idrc.dspacedirect.org/bitstream/
handle/10625/40859/IDL-40859.pdf?sequence=1&isAllowed=y [accessed: 11.12.2021].

8 The panel report ,,The Future of Trade: The Challenges of Convergence” was released in
2013. See more: Panel on Defining the Future of Trade, WTO 2013, https://www.wto.org/english/
thewto_e/dg_e/dft panel e/dft e.htm [accessed: 11.12.2021].
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mance_report 2015 1401.pdf [accessed: 11.12.2021].
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Governance'’, Hoekman and Mavroidis'!, Fitzgerald'? and Wolff."* The moderni-
zation proposals presented in the EU strategies, discussed in detail below, are also
of great importance.

The significance of the WTO for the world economy

Despite the recent decline in the organisation’s position, its importance and the
contribution it has made to the development of the world economy in the quarter
century of its existence cannot be diminished.

Confirmation of this thesis is, first and foremost, manifested in the signifi-
cant reduction in import tariff rates, which has contributed to the flourishing of
global trade in goods and this is the most visible symbol of the WTO’s achieve-
ments. Since the creation of the GATT in 1947, the world trade has expanded
by almost 300 times, while in the 25 years of the WTO this has been a 4-fold
increase.'* Such a remarkable increase in the level of trade is due to tariff reduc-
tions that were negotiated within the multilateral system, first between GATT
contracting parties and then WTO members. The average rates were in the range
of 20-30% at the dawn of this system in 1947, and those applied today average
9%.!3 The increase in trade is also due to the stability provided by the system, and
mainly to the most-favoured-nation principle, which considerably reduces dis-
crimination in trade between different partners. This principle, as a cornerstone
of economic openness, promotes competition in global markets. Economic open-
ness has helped integrate many developing countries into the world economy and
reduce inequalities between them.!®

10 Revitalizing Multilateral Governance at the World Trade Organization. Report of the
High-Level Board of Experts on the Future of Global Trade Governance, Bertelsmann Stiftung
2018, https://www.bertelsmann-stiftung.de/fileadmin/files/BSt/Publikationen/GrauePublikationen/
MT Report_Revitalizing Multilateral Governance at_the WTO.pdf [accessed: 11.12.2021].

I B.M., Hoekman, P.C., Mavroidis, WTO Reform: Back to the Past to Build for the Future,
,,Global Policy” 2021, Vol. 12, Supp. 3, https://onlinelibrary.wiley.com/doi/epdf/10.1111/1758-
5899.12924 [accessed: 11.12.2021].

12 O.E. Fitzgerald, Modernizing the World Trade Organization, 20.04.2020, Centre for Inter-
national Governance Innovation, https://www.cigionline.org/articles/modernizing-world-trade-or-
ganization/ [accessed: 11.12.2021].

3 A. Wm. Wolff, The Pressing Need for WTO Reform, 17.11.2021, PIIE, https://www.piie.
com/commentary/speeches-papers/pressing-need-wto-reform [accessed: 11.12.2021].

Y World Trade Statistical Review 2021, https://www.wto.org/english/res_e/statis_e/
wts2021 e/wts2021 e.pdf [accessed: 15.10.2021].

S WTO, World Tariff Profiles 2021, WTO — UNCTAD - ITC, https://www.wto.org/en-
glish/res_e/booksp_e/tariff profiles21_e.pdf [accessed: 20.08.2021].

16 Annex to the Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions,
Trade Policy Review — An Open, Sustainable and Assertive Trade Policy, 18.02.2021, Brussels,
COM(2021) 66 final, p. 1, https://ec.europa.eu/commission/presscorner/detail/en/qanda_21 645
[accessed: 5.09.2021].
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Moreover, the supervision over the national trade policies is an essen-
tially important activity in the work of the WTO. There is yet another aspect
of the WTO’s activities related to this — the Trade Policy Review Mechanism
(TPRM), which aims primarily at increasing transparency and understanding
of WTO members’ trade policies and practices, encouraging compliance with
the rules of the multilateral trading system and, thus, promoting a better func-
tioning system. The purpose of this mechanism is to periodically, regularly and
collectively assess the trade policies and practices of a WTO member, thereby
increasing the transparency of the actions undertaken by members of the organ-
isation.'” The effective operation of this mechanism is particularly important
in difficult periods for world trade.'® Especially against the background of the
COVID-19 pandemic, transparency is one of the most significant principles of
the WTO."

Similarly, the Dispute Settlement System (DSS)¥ is, or rather was, a cen-
tral element in ensuring security and predictability in the multilateral trading
system. The DSS has made trade less vulnerable to unilateral retaliation?!,
which has been particularly important in the context of protectionist tenden-
cies, which increased in the aftermath of the 2008+ world economic crisis and
is also of fundamental importance in the current situation, as a consequence of
the COVID-19 crisis. The DSS has been relatively short and informal, making
it one of the most effective dispute settlement mechanisms within existing in-
ternational organisations.?

7 Trade Policy Review, WTO, https://www.wto.org/english/tratop_e/tpr_e/tpr_e.htm [ac-
cessed: 18.08.2021].

18 For instance, the Trade Monitoring System played an important role during and after
the 2007/2008+ global economic crisis by increasing transparency in WTO members’ trade policy
measures.

9 WTO, Transparency — why it matters at times of crisis, 7.04.2020, https://www.wto.org/
english/tratop_e/covid19_e/transparency report_e.pdf [accessed 29.08.2021].

20 The DSS is a system of pre-established rules that allows WTO Members, irrespective
of their political power and economic importance, to bring complaints when alleged violations
of WTO rules occur and to seek redress for such violations. It is based on Articles XXII and XXIII
of the GATT 1994 and the rules and procedures subsequently set out in the Understanding on Rules
and Procedures Governing the Settlement of Disputes contained in Annex 2 to the Agreement Es-
tablishing The World Trade Organization. Cf.: Annex 2 to the Agreement Establishing The World
Trade Organization — Understanding on Rules and Procedures Governing the Settlement of Dis-
putes, https://www.wto.org/english/docs_e/legal e/28-dsu.pdf [accessed: 15.08.2021].

2l This mechanism contributed to reducing unilateral defensive actions previously resorted
to by states, which often provoked retaliatory reactions from the targeted states, sometimes leading
to open trade war.

22 E. Majchrowska, 20 years of WTO — effects of its activity and perspectives of its function-
ing in the context of proliferation of regional agreements in the world trade, ,,Krakowskie Studia
Migdzynarodowe” 2016, no. 3, pp. 57-58.
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The WTO’s DSS was used systematically”® by both developed and
developing countries. Furthermore, it played a major function in ensuring that
WTO agreements were respected. This, in turn, led to more compatible trade
relations between members and contributed to economic growth.

Thus, the strengthening of the Dispute Settlement Body empowered to
resolve trade disputes and enforce its decisions is considered one of the main
achievements of the WTO. Nevertheless, by blocking the appointment of new
judges, the US** has crippled the WTO’s central appellate body in its rulings on
international disputes. By the end 0f 2019, the terms of two of the three Appellate
Body (AB) judges expired®, rendering it ineligible to adjudicate trade disputes
and disorganising the operations of a key area of the WTO’s functioning. This
situation could lead to a backlog of unresolved disputes and make it easier for
countries to violate trade rules without suffering the consequences.? To remedy
this situation, the EU, together with 22 WTO members, has proposed an initiative
in the form of an alternative mechanism called the temporary arbitration panel,
which consists of 10 arbitrators who hear appeals against WTO panel reports.?’
Resolving the current AB deadlock as part of a wider WTO reform remains
among the EU’s priorities.?®

WTO rules protect the economic interests of all members of the organisa-
tion, regardless of their size or level of economic development. Moreover, the
binding of tariffs reduces the likelihood that they will be raised in response to
a shock, and the DSS ensures, or rather ensured, compliance with the rules and
has contributed significantly to avoiding the escalation of trade conflicts.?® This
is all the more important because the work of the WTO is crucial in ensuring
economic security. This does not only concern the aforementioned body of rules
in the form of international standards and procedures regulating the trade sphere,

% The EU is one of the most frequent users of the dispute settlement system. It has been
involved in 192 disputes, acting as complainant in 104 cases and as respondent in 88. In 209 other
cases, it has applied for third party status, which allows it to monitor disputes between other parties
(as of the last quarter of 2020); W. Igler, The European Union and the World Trade Organization,
2021, European Parliament, https://www.europarl.europa.eu/factsheets/en/sheet/161/the-europe-
an-union-and-the-world-trade-organization [accessed: 14.09.2021].

2% For the Trump administration, the WTO presented itself as a defunct organisation, re-
sponsible for the excessive growth of the economic power of China, which was to enrich itself
through its favoured position in world trade. The WTO was blamed for the huge US trade deficit.

% For the normal functioning of the seven-member panel, the presence of three members is
required.

2 1., Ambroziak, Skutki amerykansko-chinskiej wojny handlowej dla miedzynarodowych
tancuchow dostaw, PIE, Warszawa 2020; Appellate Body Members, WTO, https://www.wto.org/
english/tratop_e/dispu_e/ab_members_descrp_e.htm [accessed: 10.09.2021].

7 W. Igler, op. cit..

8 The WTO multi-party interim appeal arrangement gets operational, 3.08.2020, European
Commission, https://trade.ec.europa.eu/doclib/press/index.cfm?id=2176 [accessed: 14.09.2021].

2 Annex to the Communication..., op. cit., p. 1.
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but also the dispute settlement system, which has contributed, on many occa-
sions, to limiting unilateral retaliatory actions and has effectively counteracted
the growing protectionist tendencies in the global economy.*

All of the above aspects meant that the WTO has been seen as one of the
pillars ensuring economic security in the global economy. Therefore, taking con-
crete steps to restore the organisation’s credibility is absolutely necessary in order
not to forfeit the importance and contribution it has made to the development of
world trade.

Causes of the WTO crisis

It is well known that the problem of the crisis at the WTO is complex and in-
volves many aspects. Still, from the point of view of the issues analysed here,
the first thing that should be emphasised is the change in the balance of power
in the world economy, which has also translated into the negotiations within the
organisation.

The emergence of important new members such as China, India and Brazil
has weakened the position of the previous trading powers — the European Union
and the United States — with the result that the change in the balance of power
in the world economy has also been reflected in WTO negotiations. We should
also not overlook the marked increase in the involvement of other developing
countries in relation to the situation in earlier rounds. As a result of these events,
a great difficulty has emerged in reconciling the defensive and offensive inter-
ests of individual groups of countries®!, and, thus, the polarisation of positions
between developed and developing countries. These divisions, a consequence of
the changed balance of power in world trade and the growing prominence of
developing countries, have gradually undermined the image of the WTO as the
overarching forum for regulating world trade.

It has also been pointed out that one of the main reasons for the crisis is the
fact that China’s accession to the WTO has not contributed to its transformation
into a market economy and the level of openness of the Chinese market still does
not correspond to its importance in the world economy. However, the organisa-
tion has not been able to negotiate new rules to address this and other press-
ing issues (e.g. digital trade or sustainability). Achieving consensus among its

30 K.M. Ksi¢zopolski, Bezpieczenstwo ekonomiczne, Elipsa, Warszawa 2011, p. 168.

31 Tt is worth noting that within the DDA, numerous negotiation coalitions of countries
have been formed with group coordinators or negotiating teams acting on behalf of coalitions. The
purpose of this was to simplify the negotiation process. Approximately 25 such groups may be
distinguished e.g. African group, G-90, RAMs (recently acceded members), Cairns group, Cotton
11, G-33; Groups in the WTO, 18.12.2017, WTO, http://www.wto.org/english/tratop _e/dda_e/ne-
gotiating_groups_e.pdf [accessed: 10.09.2021].
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164 members against the backdrop of today’s diffuse global balance of power is
an enormous challenge.??

Negotiations are also hampered by disagreements over the issue of special
and differential treatment (SDT), demanded by two thirds of the membership —
including some of the world’s most significant economies. SDT issues assumed
renewed importance during the Doha Round, as less developed countries made
their willingness to compromise in the ongoing negotiations contingent on ob-
taining positive solutions on this issue.*

Furthermore, the monitoring and consultative function of the WTO is se-
verely compromised by insufficient transparency of WTO members’ trade rules
and practices.** What is more, the DSS, considered the “jewel in the crown* of
the organisation, was paralysed at the end of 2019, due to the blockage of ap-
pointments of Appellate Body members by the United States. There is also the
not insignificant issue of trade conflict between the US and China, two of the
three largest WTO members — their trade relationship is largely managed outside
WTO disciplines.*® The WTO has not played a key role in solving this problem,
which threatens the stability of world trade.?’

After two decades of negotiations, WTO members have not lived up to the
need to reach a consensus and conclude the DDA negotiations, and the negotia-
tions, which have been protracted year after year, have ensured its title as the
longest negotiating round in the entire GATT/WTO system. Certainly, reaching
consensus in the Development Round should be seen as a challenge incompa-
rably more difficult than in previous rounds, both because of the increase in the
number of members of this organisation representing different interests and the
expansion of the scope of negotiations itself. The slow progress in negotiations

32 Annex to the Communication ..., op. cit., p. 2.

3 Despite the application of SDT, many developing countries expressed disappointment
with the effects of the Uruguay Round. Concerns included the extensive use of subsidies and do-
mestic support in agriculture by developed countries, the erosion of preferences in access to their
markets, the frequent initiation of anti-dumping proceedings against developing countries and the
persistence of ‘tariff peaks’ for certain agricultural commodities. The feeling that some of the Uru-
guay Round arrangements were not fully compatible with their developmental economic interests
contributed to this approach in recent negotiations. See more: A. Hajdukiewicz, Specjalne i zroz-
nicowane traktowanie krajow rozwijajgcych si¢ w procesie liberalizacji handlu rolnego na forum
WTO, ,Finanse, Rynki Finansowe, Ubezpieczenia” 2016, no. 3(81), pp. 108—-109.

% ANNEX to the COMMUNICATION..., op. cit., p. 2.

3 B.M. Hoekman, P.C. Mavroidis, op. cit., p. 9.

3¢ Annex to the Communication..., op. cit., p. 2.

37 The trade war between the US and China has been a major disturbance in the world trade
since the world economic crisis 2008+. Due to the economic connections, the impact of the conflict
is not limited to these two economies, but it presents a risk to most countries and creates instability
in the world economy . This means that the WTO, so far, has not played a meaningful role in solv-
ing the US-China trade conflict. The tariffs remaining in place are a violation of the U.S. obliga-
tions under the WTO, and thus remain a challenge to the credibility of the organization. See more:
B.M. Hoekman, P.C. Mavroidis, op. cit., p. 5.
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is also attributed to the adopted negotiating formula, i.e. the concept of a single
undertaking, which stated that “nothing is agreed until everything is agreed”?,
which, as it turned out, did not have a positive impact on the implementation of
the agreements. Moreover, some of the objectives to be achieved in the DDA
have already been achieved by other means. First of all, there has been a reduc-
tion in the average level of tariff protection — numerous countries (China, Brazil
or India, already mentioned) have reduced tariffs unilaterally (but mainly on in-
dustrial goods) as part of economic reforms and regional integration processes.*’

The organisation’s working practices, mainly the already mentioned re-
course to SDT by developing countries and consensus-based decision-making,
have also played a crucial role in reducing the effectiveness of the WTO as a fo-
rum for cooperation.*’ The latter, in particular, has often led to deadlock, not only
because of differences between members, but because of the reluctance of many
developing countries to discuss new issues.*! Due to the principle of consensus,
the actions of the US administration have also contributed to weakening the role
of the WTO, by, as already mentioned, blocking the election of new AB members
in 2019.

The declining relevance of the WTO is, therefore, a consequence of the
protracted multilateral negotiations in the Doha Development Round, but also
of the significant involvement of many key members of the organisation in the
negotiation of Regional Trade Agreements (RTAs), which have become an alter-
native to multilateral negotiations.** As a consequence, RTAs have come to the
foreground, and their participants expect further liberalisation of trade. It needs
to be pointed out that all WTO members belong to at least one trade agreement.
This trend is, unquestionably, characterised by a growing tendency, particularly
owing to numerous RTAs that are currently being negotiated.*

3 The success of the 2013 Bali Ministerial Conference was made possible by WTO mem-
bers addressing each issue individually. This approach proved far more effective than the appli-
cation of the single package rule, according to which no single issue can be agreed until there is
agreement on all items on a broad agenda. See: Trade for all. Towards a more responsible trade
and investment policy, 2015, European Commission, http://trade.ec.europa.eu/doclib/docs/2015/
october/tradoc_153846.pdf, p. 28 [accessed: 15.09.2021].

% E. Majchrowska, Perspektywy dziatalnosci Swiatowej Organizacji Handlu w obliczu no-
wych tendencji w handlu swiatowym — efekty XI KM WTO, , Krakowskie Studia Migdzynarodowe”
2018, no. 4, p. 244.

4" The consensus rule means that agreements are adopted when WTO member states do not
formally object to a given matter.

4 B.M. Hoekman, P.C. Mavroidis, op. cit., p. 6.

42 The pursuit of trade regionalism — also by the EU — has partly contributed to the current
WTO crisis.

# According to the WTO figures for June 2021, the organization had received 782 notifi-
cations of regional trade agreements counting goods, services as well as member accessions sepa-
rately. If notifications are taken as a whole, the number of agreements physically in force was 565,
with 349 of those being active. See: Regional trade agreements and the WTO, WTO, https://www.
wto.org/english/tratop_e/region_e/scope rta_e.htm [accessed: 10.09.2021].
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Finally, it is also worth noting the situation regarding the COVID-19 pan-
demic crisis. Particularly in its early stages, the WTO was not active enough and,
as a result, numerous members resorted to unilaterally imposing export restric-
tions on medical supplies and personal protective equipment.*

The ongoing crisis at the WTO is, therefore, affecting three main func-
tions of the organisation: the negotiations have not led to the modernisation
of the rules; as under GATT, there is the possibility of blocking the dispute
settlement system, as was evident at the end of 2019 when the US blocked
the nomination of Appellate Body members; there is a lack of effectiveness in
monitoring trade policy.*

For the EU, the current crisis and the ongoing marginalisation of the WTO
are rooted in the inefficiency of the current system. Modernisation of the system
is, thus, inevitable and urgent reform is now necessary. Indeed, a stable trade en-
vironment with a central position for the WTO is essential, especially in view of
the upcoming challenges with the COVID-19 pandemic crisis.*

To conclude this section, it is worth highlighting that the new Director-
General of the organisation will play a key role in terms of the smooth imple-
mentation of the organisation’s reform and the rebuilding of the WTO’s standing.
Ngozi Okonjo-Iweala is the first woman in the history of the WTO and the first
African to be elected as DG of the WTO, and her term, after a protracted selec-
tion process, began on 1 March 2021. Just as in 2013, when Roberto Carvalho de
Azevédo took the helm of the organisation at a crisis point, so now, in the change
of DG, there are high hopes for extensive cooperation with members to reform
and restore the organisation’s credibility in the global economy.

Multilateralism in EU trade policy — the EU’s position in the WTO

When the WTO was created, the European Community became a member of that
organisation. Since the entry into force of the Lisbon Treaty (1 December 2009),
the European Union is a member of the WTO. EU Member States are also mem-
bers of the organisation, currently 27. The European Commission negotiates on
behalf of the EU.*

4 B.M. Hoekman, P.C. Mavroidis, op. cit., p. 5.

4 Topics such as environmental degradation, climate change or decent work pose seri-
ous challenges to the WTO’s monitoring and debate functions. Annex to the Communication...,
op. cit., p. 2.

4 Joint communication to the European parliament and the Council on strengthening the
EU’s contribution to rules-based multilateralism, 17.2.2021, Brussels, JOIN(2021) 3 final, https://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021JC0003&from=EN [accessed:
20.08.2021].

47 The European Union and the WTO, WTO, https://www.wto.org/english//thewto_e/coun-
tries_e/european_communities_e.htm [accessed: 25.08.2021].
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The EU’s common trade policy is one of the areas in which the Union has
full and exclusive competence.*® This means that the EU acts as a single entity
in the WTO, represented by the Commission, which negotiates trade agree-
ments on behalf of all Member States and appears before the WTO Dispute
Settlement Body.*

The EU’s trade policy is based on three pillars: an active role in the
World Trade Organization and support for its activities, deepening bilateral
or multilateral trade relations and the so-called unilateral preferences.’® When
analysing the aspects of multilateralism in EU trade policy, but also referring
to the situation on the global market and the position of the EU in the world
economy®', one should first recall the provisions of the trade and investment
strategy “Trade for All”, adopted in 2015, which clearly stressed the impor-
tance of the multilateral system as the foundation of EU trade policy and called
for its revival. However, the impasse in the multilateral negotiations under the
DDA, already initiated in the first decade of the 21* century, resulted in RTAs
becoming an alternative for securing EU trade interests guaranteeing better ac-
cess to third country markets, representing a new generation of comprehensive
trade agreements>?, which, to some extent, filled the gap in the increasingly
ineffective multilateral system and thus accelerated its decline. It should be
noted, however, that this strategy also emphasises the complementary nature

8 Article 3 of the Treaty on the Functioning of the European Union, consolidated version
(Official Journal of the EU C 202, 7.06.2016).

4 The Commission reports to and consults the Council and the European Parliament on
multilateral discussion issues. Under the Lisbon Treaty, the Council and Parliament have the pow-
er to decide on matters relating to international trade. During the negotiations, the Commission
works closely with the EU Member States by consulting the Trade Policy Committee; How the
EU works with the WTO, European Commission, https://trade.ec.europa.eu/doclib/docs/2013/april/
tradoc_150988.pdf [accessed: 28.08.2021].

30 These are unilateral preferences under the Generalised System of Preferences (GSP),
which includes the GSP+ scheme and the EBA initiative.

! Maintaining its status as a global economic power will be accompanied by a change in
Europe’s relative position in the world economy. Already by 2024, 85% of world GDP growth is
projected to come from outside the EU, with China’s economic growth having the biggest impact
on the global economy (projected to grow by 4.7% per year on average). The EU will operate
in a new, multi-polar world order characterised by growing tensions between the major players;
Communication from the Commission to the European Parliament, the Council, the European Eco-
nomic and Social Committee and the Committee of the Regions, Trade Policy Review — An Open,
Sustainable and Assertive Trade Policy, 18.02.2021, Brussels, COM(2021) 66 final, p. 3, https://
eur-lex.europa.cu/resource.html?uri=cellar:5bf4¢9d0-71d2-11eb-9ac9-01aa75ed71a1.0001.02/
DOC _1&format=PDF [accessed: 5.09.2021].

52 The broader scope of these agreements involves going beyond the rigid framework of
trade in goods and tariff reductions that were characteristic of classic free trade agreements. They
regulate trade cooperation according to the WTO+ or even WTO-x formula by referring to issues
that are not negotiable in the multilateral forum.


https://trade.ec.europa.eu/doclib/docs/2013/april/tradoc_150988.pdf
https://trade.ec.europa.eu/doclib/docs/2013/april/tradoc_150988.pdf
https://eur-lex.europa.eu/resource.html?uri=cellar:5bf4e9d0-71d2-11eb-9ac9-01aa75ed71a1.0001.02
https://eur-lex.europa.eu/resource.html?uri=cellar:5bf4e9d0-71d2-11eb-9ac9-01aa75ed71a1.0001.02

78 Elzbieta Majchrowska

of bilateral agreements to WTO engagement, indicating that the multilateral
system must remain the cornerstone of EU trade policy.>

At the multilateral level, the EU, thus, supports the WTO development
agenda launched in Doha in 2001. In October 2015, the EU ratified the trade
facilitation agreement reached at the IX Ministerial Conference in Bali, which is
of particular importance for developing countries. During the 10th MC, the EU,
together with several other WTO members, was very active in promoting many
issues of interest to these countries.* However, in the absence of results at the
11th MC, a broad discussion was launched on the need to reform the multilateral
system, demonstrating the depth of the crisis and dispelling any hope of a posi-
tive conclusion to the Development Round negotiations in the short term.

At the beginning of 2021 Commission presented its Trade Policy Review
entitled “Trade Policy Review — An Open, Sustainable and Assertive Trade Pol-
icy”, which aims to set the direction of trade policy until 2030. This review fol-
lows the 2015 strategy mentioned above and reflects the geopolitical changes
that have taken place in the global economy since then, and aims to adapt trade
policy to current challenges with a particular focus on reforming the multilat-
eral system at the WTO.*

Therefore, there is a certain duality in the EU’s trade policy — as a sup-
porter of the WTO, the EU is at the same time the most active participant in
RTAs* in the global economy, and the range of trade agreements concluded
by the EU is expanding year by year.”® This trend is, definitely, on the rise,
especially because of the numerous RTAs that are currently under negotia-
tion. In 2019, the EU had 44 active trade agreements with 76 partners. The
value of trade with these partners exceeded €1 300 billion, representing 33%

3 In addition, it is pointed out that bilateral and regional agreements should support the
re-establishment of the WTO as the principal forum for world trade negotiations, and that the agree-
ments concluded could serve as a testing ground for the liberalisation of world trade. See: Trade for
all..., op. cit., p. 3 and 26.

% M. Damen, W. Igler, Trade regimes applicable to developing countries, 2021, Euro-
pean Parliament, https://www.europarl.europa.eu/factsheets/en/sheet/162/trade-regimes-applica-
ble-to-developing-countries [accessed: 10.09.2021].

3 A. Wrobbel, K. Jedrzejowska, M. Rewizorski, Globalne zarzqdzanie gospodarcze, Schol-
ar, Warszawa 2020, p. 44.

% M. Damen, The European Union and its trade partners, 2021, European Parliament,
https://www.europarl.europa.cu/factsheets/en/sheet/160/the-european-union-and-its-trade-partners
[accessed: 10.09.2021].

7 In its new trade strategy, the EU continues to emphasise the importance of a wide net-
work of trade agreements that shape its relations with partners and provide a platform for coopera-
tion, particularly in regions such as Asia Pacific and Latin America.

58 In the last two years, the EU has made significant progress in its trade policy, particularly
in terms of bilateral trade, as reflected in the ratification of trade agreements with Singapore and
Vietnam, among others.
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of the EU’s external trade.*® Given the EU’s success in negotiating trade agree-
ments with key trading partners, it is still crucial to bear in mind that two-thirds
of the EU’s trade with the rest of the world, including trade with the United
States, China, Russia and India, takes place on the basis of WTO-guaranteed
rules (under most-favoured-nation, MFN), highlighting the need for a well-
functioning organisation to globally manage international trade.

The COVID-19 pandemic can also be expected to have a serious adverse
impact on trade between the EU and its partners, including preferential partners.
According to EC estimates, EU exports to third countries could decline by 9-15%
and imports by 11-14% (taking goods and services together). That is why the role
of the WTO is so important in this context.®

The WTO crisis shows that the international trading system has changed
dramatically over the past two decades. The old system, largely dominated by the
EU and the US, has transformed into a more open and multidimensional system
in which new participants, mainly developing countries, play a central role. It is
also worth noting that the undermining of the WTO by the US may lead to the
weakening of its strong position in the organisation and, thus, create opportuni-
ties for other members, including the EU, to increase their influence in it.*!

EU actions aimed at reforming the organization

Among the EU’s efforts to modernise the WTO, particular attention should be
drawn to the proposals contained in the concept paper setting out the EU’s posi-
tion on reform and in the new EU trade strategy.

On 18 September 2018, the EC presented a concept paper to overhaul the
organisation and help adapt international trade rules to the challenges of the glob-
al economy. The concept paper precisely defines the course of action leading to
modernisation. It identifies three key areas concerning:

» updating the rulebook on international trade taking into account the current
situation in the global economy,
» strengthening the monitoring role of the WTO, and

¥ WTO, Regional Trade Agreements Information System (RTA-IS), WTO OMC, http://
rtais.wto.org/UI/PublicSearchByMemberResult.aspx?MemberCode=392&lang=1&redirect=1 [ac-
cessed: 9.09.2021].

¢ Report from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions on the Implementation of EU
Trade Agreements, 1.01-31.12.2019, p. 6, https://eur-lex.curopa.eu/legal-content/EN/TXT/PDF/?u
ri=CELEX:52020DC0705&from=en [accessed: 15.09.2021].

' D, Wnukowski, Swiatowa Organizacia Handlu: kryzys negocjacyjny i szanse jego
przezwyciezenia, ,,Biuletyn PISM” 2018, no. 27(1600), https://pism.pl/publikacje/ wiatowa
Organizacja Handlu kryzys negocjacyjny i szanse jego przezwyci_  enia [accessed:
15.09.2021].
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» overcoming the crisis in the dispute settlement system.*

Due to the long-drawn-out Doha Round negotiations, both the negotiating
function and the directly related regulatory function have been weakened con-
siderably. In the concept paper, the EU proposes, e.g. to tighten the discipline of
the Agreement on Subsidies and Countervailing Measures (SCM), particularly
with regard to the use of subsidies in industry and the activities of state-owned
enterprises. First of all, the need to improve the transparency and efficiency of
the subsidy notification system is indicated. Although the SCM provides for the
notification of trade policy instruments used, not all members comply with it, and
the lack of the detailed information is one of the biggest shortcomings in the cur-
rent system. The level of compliance of measures with the notifications made is
low and has significantly deteriorated in recent years.** Regulation-making in this
area should, thus, focus on creating incentives for WTO members to fully comply
with their notification obligations. The EU had already proposed changes in this
area the year before®, including the adoption of a general rebuttable presumption
that, if a subsidy is not notified, it will be considered an actionable subsidy or
even a subsidy causing serious injury to the interests of other members.*

Furthermore, the need to reduce harmful practices resulting from the ac-
tivities of state-owned enterprises (SOEs) has also been stressed. A major prob-
lem is the situation in which SOEs grant subsidies to themselves. The purpose
of the amendments is, therefore, to adopt rules on the manner in which support
is granted, its scope, as well as the level and degree of state control in state-
owned enterprises.*

The EU proposal also indicates the need to clarify the regulation of the
most trade distorting subsidies. In this regard, it is proposed, among other
things, to extend the list of prohibited subsidies and to identify the types of
subsidies that may be subject to stricter rules, e.g. unlimited guarantees or sub-
sidies granted to an insolvent or distressed company without presenting a cred-
ible restructuring plan.®’

2 European Commission presents comprehensive approach for the modernisation of the
World Trade Organisation, 18.09.2018, Brussels, http://trade.ec.europa.eu/doclib/press/index.
cfm?id=1908 [accessed: 15.08.2021].

% By the end of March 2018, more than half of the members (90 members) had not sub-
mitted any notification; WTO modernisation. Introduction to future EU proposals. Concept pa-
per, 2018, https://trade.ec.europa.eu/doclib/docs/2018/september/tradoc_157331.pdf [accessed:
30.08.2021].

% WTO, Improving disciplines on subsidies notification. Communication from the Eu-
ropean Union, TN/RL/GEN/188, https://docs.wto.org/dol2fe/Pages/FE Search/FE S S009-
DP.aspx?language=E&CatalogueldList=238753,236581&CurrentCatalogueldIndex=1&Full-
TextHash=&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True
[accessed: 13.09.2021].

8 WTO modernisation. Introduction..., op. cit.

¢ Jbidem.

7 Ibidem.
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In the context of updating the rules at the WTO, the demand presented in
the EU concept paper also concerns barriers to trade in services and investment
flows, with a special focus on forced technology transfer. In this regard, the EU
draws particular attention to the need to develop specific rules related to forced
technology transfer.®® There are a number of provisions in the current set of WTO
rules (in GATT, GATS, TRIMS and TRIPS) that should help to address this prob-
lem, but their scope is limited and thus insufficient to address some of the major
sources of problems. The new rules should introduce disciplines that would make
it possible to improve the overall market access conditions for foreign direct in-
vestment, as well as to address distortive and discriminatory practices, including,
e.g. restrictions on legal form, in a more comprehensive manner.®

With regard to digital trade, which has recently become of particular inter-
est to the organisation”, not least as a result of the pandemic, the concept paper
points to the need to remove unjustified barriers, to ensure better regulation for
businesses and a safe online environment for consumers.”

The issue of reforming the system of Special and Differential Treatment
(SDT) for developing countries is also vital. This mechanism was created in the
1960s by highly developed countries for developing countries integrating into
the world economy, in order to allow the latter to participate in the international
trading system on preferential terms. These provisions were intended to help
less developed countries adapt their legislation and practices to the rules of first
the GATT and then the WTO. Special treatment at the WTO is mainly mani-
fested in the form of preferential market access, longer transition periods for the
adoption of WTO agreements, and technical assistance. The use of SDT by the
LDCs does not raise any objections, but the dynamic development of emerging
markets has led to many comments on the use of this system by countries such
as China, India and Brazil.”” The EU, while remaining committed to the need
to assist developing countries, has, therefore, pointed to the need to adjust the
way in which SDT is granted to developing countries to take account of the
economies that really need it.”

% The issue of forced technology transfers has been at the centre of the US—China

trade war.
® WTO modernisation. Introduction..., op. cit.

World Trade Report 2018: The future of world trade. How digital technologies are trans-

forming global commerce, WTO, https://www.wto.org/english/res_e/reser_e/wtr_e.htm [accessed:

16.09.2021].

' WTO modernisation. Introduction..., op. cit.

2 The developing country group now includes some of the world’s top trading na-
tions. More than two-thirds of WTO developing country members are eligible for SDT rules.
See: M. Gracik-Zajaczkowski, WTO czeka na zmiany, 21.11.2018, https://ec.europa.eu/poland/
news/181121 WTO_zajaczkowski_pl [accessed: 15.08.2021].

3 WTO modernisation. Introduction..., op. cit.
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The EU proposal also points to the need for greater flexibility to enhance
the effectiveness of the trade negotiation process. This reflects the concept of
flexible multilateralism, according to which members interested in pursuing an
issue that is not yet ready for full multilateral consensus should be able to reach
a multilateral agreement if its benefits are made available to all other members
under the MFN. At the same time, there is a call for reinforcing the WTO’s mul-
tilateral negotiating function, enhancing the role of the WTO Secretariat in trade
negotiations, as well as increasing the frequency of Ministerial Conferences.”

The document also devotes considerable attention to improving the mon-
itoring role of the WTO. The main suggestions for change include increasing
transparency and enhancing the notification of Member States’ trade policy ac-
tions. As in the case of SCM notifications, it is proposed, among other things, to
develop existing incentives and make use of technical assistance, especially for
less developed countries, as well as sanctions for wilful and repeated non-compli-
ance with notification regulations. It is also important to strengthen the TPRM as
a tool to regularly review WTO Members’ policies and practices and their impact
on the functioning of the multilateral trading system.”

Another very important proposal for the modernisation of the organisation
is the issue of the functionality of the dispute settlement mechanism. The imme-
diate reason why the EU proposed including this area in the reform of the organi-
sation and increasing the effectiveness of this body was the action taken by the
US to block the nomination of new AB members. The blocking of nominations
prompted the EU to propose its own version of the reform of the mechanism, and
the suggestions put forward by the EU side are, indeed, in line with the objec-
tions raised by the US’® against the appeals process, which concerned, above all,
the lack of independence and ineffectiveness of the AB.”7 Among the changes
proposed by the EU, the following should be highlighted:

the adoption of a specific timeframe for the appeal procedure, which is to

include a provision that it is not possible to go beyond 90 days unless by

agreement of the parties to the dispute;
* the determination of the powers and liability of the person whose term of
office has expired;

" Ibidem.

5 See more: ibidem.

6 The World Trade Organization’s (WTO's) Appellate Body: Key Disputes and Controver-
sies, 22.06.2021, Congressional Research Service, https://crsreports.congress.gov/product/pdf/R/
R46852 [accessed:16.09.2021]. The “US concerns with WTO dispute settlement” have been sum-
marized in the President’s 2018 Trade Policy Agenda: The President’s trade policy agenda, 2018,
https://ustr.gov/sites/default/files/files/Press/Reports/2018/AR/2018%20Annual%20Report%20I.
pdf [accessed: 16.09.2021].

7 M. Wasinski, USA wobec reformy WTO — zatrzymaé Chiny, ,,Biuletyn PISM” 2019,
no. 59(1807), https://pism.pl/publikacje/USA wobec reformy WTO  zatrzyma Chiny [ac-
cessed: 10.09.2021].
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* the justification that the advisory opinions ordered by the AB are needed
and necessary for the resolution of the dispute (amending Article 17.12 of
the DSU, according to which the Appellate Body “shall resolve each of the
issues raised” and adding: “to the extent necessary for the resolution of the
dispute”);

* addressing the problem of the treatment of AB rulings as precedents in
the WTO system — in addition to the right of Members to express their
views on Appellate Body reports after their adoption, provide for a regular
exchange of views between the Appellate Body and WTO Members (e.g.
in the form of annual meetings). This would provide an additional “chan-
nel of communication” in which to express concerns about certain Appel-
late Body approaches (for example, treatment of previous rulings as prec-
edents, lack of evolution of case law). WTO membership would provide
an opportunity to comment on more systemic issues or trends in case law
at meetings unrelated to the adoption of individual Appellate Body reports;

» independence of AB members — providing for a single but longer term (68
years) for AB members. This would address the concerns of the EU (and
the vast majority of WTO members) about the independence of the AB. It
would also enhance the efficiency of the body (there would be certainty
about the length of the term, and a longer term would allow for the benefit
of gaining work experience);

* increase the number of full-time members from 7 to 9.7
Nevertheless, the EU cannot act effectively on reform alone, so coopera-

tion with other countries in the WTO is necessary. The EU has started such co-
operation in the trilateral format with Japan and the US”, with China in a special
working group®® and with other G20 partners.

The COVID-19 pandemic made it very difficult to take concrete steps
towards reform. An additional blow to the multilateral system under the WTO
was the resignation of Director-General (DG) Roberto Carvalho de Azevédo,
who stepped down at the end of August 2020, one year before his mandate ex-
pired, at a very difficult moment for the WTO — in the midst of a global reces-
sion triggered by the COVID-19 pandemic and a trade war between the world’s
two largest economies.

8 Communication from the European Union, China, India and Montenegro to the General
Council. Revision, 12—13 December 2018, General Council, https://docs.wto.org/dol2fe/Pages/SS/
directdoc.aspx?filename=q:/WT/GC/W753R1.pdf&Open=True [accessed: 10.09.2021].

7 Joint Statement on Trilateral Meeting of the Trade Ministers of the United States, Japan,
and the European Union, http://trade.ec.europa.eu/doclib/docs/2018/may/tradoc_156906.pdf [ac-
cessed: 12.09.2021].

8 Joint statement of the 20th EU-China Summit, https://www.consilium.europa.eu/me-
dia/36165/final-eu-cn-joint-statement-consolidated-text-with-climate-change-clean-energy-annex.
pdf [accessed: 12.09.2021].
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Thus, taking into consideration the dynamically changing economic en-
vironment and the challenges that the global economy has faced — in particular,
rising international tensions, the return to unilateral action and its consequences
for multilateral institutions®! — and which require an updated approach to trade
policy issues, the EU announced a new strategy in this regard in February 2021.
It takes into account global trends and challenges, which will also require greater
global cooperation to address. The EU strategy is based on a new approach called
“Open Strategic Autonomy”. “Open” because it abides by global rules, “strate-
gic” because it connects better with the goals of climate and digital transforma-
tion, and “autonomous” — it makes its own decisions and is guided by its own
interests and rights.®

From the perspective of the issues addressed in this paper, it is particularly
important that this strategy includes a renewed focus on strengthening multilat-
eralism and reforming global trade rules. Its main objectives include: reforming
the WTO, supporting recovery from the COVID-19 pandemic, but also stronger
enforcement of trade agreements. Importantly, the document confirms the EU’s
commitment to the reform of the WTO.

The new EU strategy sets out the WTO reform agenda by: adopting a first
package of reforms that will focus on sustainable development and efforts to
mainstream sustainability in the work of the organisation; strengthening WTO
rules against the negative externalities of state intervention in WTO members’
economies; facilitating the negotiation of new agreements on issues that are
important to large subgroups of WTO members; finding a lasting solution to the
current impasse on the WTO binding dispute settlement mechanism; making
WTO monitoring of members’ trade policies more effective by: increasing the
transparency of members’ trade practices and streamlining the work of WTO
committees.®

The EU will, therefore, seek to reform the WTO in all its functions. This
implies updating WTO rules and practices to reflect the current state of world
trade. It is stressed that strengthening transatlantic cooperation® is of particular
importance in the reform of the WTO. The new US Administration provides an
opportunity to work together on WTO reform. Hence, it is noteworthy, in this
context, that at the June 2021 summit, the EU and US made a clear commitment

81 These trends have been triggered by several developments, which include the rapid rise
of China, which is showing global ambitions (it is now the largest trading partner of the EU). This
situation is increasingly challenging the established global economic governance system; Commu-
nication from the Commission..., op. cit., p. 2.

82 J. Keane, M. Mendez-Parra, D.W. te Welde, The EUs Trade Policy Review — and the five
debates it triggers, 19.02.2021, ODI, https://odi.org/en/insights/the-eus-trade-policy-review-and-
the-five-debates-it-triggers/ [accessed: 13.09.2021].

8 An open, sustainable and assertive trade policy, https://ec.europa.eu/commission/press-
corner/detail/en/qanda_21 645 [accessed: 13.09.2021].

8 Communication from the Commission..., op. cit., pp. 9-10.
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to reform the WTO. The parties pledged to work together® to achieve mean-
ingful reforms by advancing the proper functioning of the WTO’s negotiating
function and dispute settlement system, seeking to update the WTO rulebook
with more effective disciplines on industrial subsidies, unfair conduct by state-
owned enterprises and other trade and market-distorting practices. The parties
also confirmed their cooperation on the conclusion of a substantial agreement
on fisheries subsidies.*

The EU views on priorities for WTO reform are set out in an annex to the
strategy.®” They also refer to the proposals contained in the concept paper. These
are summarised below.

An important step towards cementing the WTO’s contribution to sustaina-
ble development would be to conclude negotiations on fisheries subsidies. Reach-
ing this agreement is important for two reasons — it would be the first multilateral
agreement between members in years and the first agreement with the Sustain-
able Development Goal (goal 14.6) at its core. Given the significant divergences
between members on this issue, this will not be an easy task, but there is a pos-
sibility of convergence of positions even before the 12th MC, especially since the
WTO is taking steps in this direction. One of these was the Ministerial Meeting
on fisheries subsidies held in mid-July 2021. Ministers reaffirmed the common
objective of reaching an agreement.® Although some divergences remain, the
version proposed by the negotiating chair provides a solid basis for the final stage
of negotiations. The EU also reaffirmed its commitment to this objective.”

8 There are also voices of scepticism about US cooperation — the increase in US tariffs on
Chinese products, and the national security justification for imposing them, have not been with-
drawn. Key appointments in the AB continue to be blocked and no US candidate for WTO envoy
has yet been announced. President Biden is expected to nominate Maria Luisa Pagan, a long-time
government trade negotiator, as deputy US trade representative and envoy to the WTO, which is
crucial to accelerating the administration’s commitment to reforming the organisation. The issue of
the WTO representative’s absence in Geneva is particularly pertinent given Biden’s commitment
to working closely with partners and multilateral organisations after the Trump administration’s
trade policies led to numerous tensions in trade relations; Y. Hayashi, Biden to Nominate Maria
Pagan as U.S. Envoy to World Trade Organization, 10.08.2021, ,,The Wall Street Journal”, https://
www.wsj.com/articles/biden-to-nominate-maria-pagan-as-u-s-envoy-to-world-trade-organiza-
tion-11628622000 [accessed:10.09.2021].

8 EU-US cooperation on reforming the World Trade Organization, European Comission,
https://trade.ec.europa.eu/doclib/docs/2021/june/tradoc_159643.pdf [accessed: 15.09.2021].

8 Annex to the Communication..., op. cit.

8 Sustainable Development Goals (SDG), https:/sdgs.un.org/goals/goall4 [accessed:
12.09.2021].

% Also, APEC trade ministers agreed to reform the WTO in both its negotiating and dispute
settlement functions, to conclude negotiations on fisheries subsidies and a “meaningful outcome” in
agriculture at the MC12; J. Hewitt, New push for WTO trade reform, 17.06.2021, The Interpreter,
https://www.lowyinstitute.org/the-interpreter/new-push-wto-trade-reform [accessed: 12.09.2021].

0 WTO takes important steps towards global trade rules for sustainable fishing, 15.07.2021,
European Commission, https://trade.ec.europa.eu/doclib/press/index.cfm?id=2289 [accessed:
15.09.2021].
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Taking into account the primary objective of the Development Round,
which is, first and foremost, to integrate developing countries more intensively
into world trade structures and to support them in the fight against poverty,
there is an urgent need for a forward-looking approach to SDT, which raises
the question of restoring the credibility of the WTO as a negotiating forum. As
mentioned earlier, the EU is in favour of SDTs, but the use of this mechanism
must be guided by the economic situation so that trade remains a driving force
for development and does not become a threat.

The most urgent of the reforms is considered to be the restoration of
a fully functioning dispute settlement system with a reformed Appellate Body.
The reform must maintain the principle of “negative” or “reverse” consensus
(“decision is adopted unless all members are against it”) ?!, the independence
of the AB and the central role of dispute settlement in providing security and
predictability to the multilateral trading system. The EU can count on the sup-
port of China and India, among others, for DSS reform. However, without US
support, unblocking the AB will not be possible. There is, however, a chance
that this problem will be resolved, as President Joe Biden has declared his com-
mitment to multilateralism as a foreign policy instrument that is more effective
than unilateral action.”

Since the failure of the negotiating function is also at the root of the WTO
crisis, the reform should also aim to restore the organisation’s effectiveness
and credibility as a forum for negotiating trade rules and further liberalisation.
Among the priorities, therefore, the overhaul of WTO rules on e-commerce,
investment facilitation, domestic regulation of services and the role of the state
in the economy are in particular demand. On the other hand, when considering
the method of negotiation, the already mentioned, unsuccessful single package
approach should be considered. The EU favours an inclusive approach to open,
plurilateral initiatives that facilitates the participation of developing countries
and allows them to decide whether to join the agreement, while leaving the door
open for possible future accession.”

Streamlining the functioning of the WTO also involves improving trans-
parency, monitoring and debate, as well as strengthening the role of the WTO
Secretariat and DG. In the context of the EU’s efforts to modernise the WTO,
the issue related to the aforementioned election for the head of the organisa-
tion was particularly important. Contrary to the initial US position, the EU

1 WTO, WTO Bodies involved in the dispute settlement proces, https://www.wto.org/
english/tratop_e/dispu_e/disp_settlement _cbt e/c3slpl_e.htm [accessed: 25.09.2021].

92 M. Wasinski, D. Wnukowski, Zaostrzenie polityki USA wobec Chin w czasie pandemii
COVID-19, ,Biuletyn PISM” 2020, no. 148(2080), https://www.pism.pl/publikacje/Zaostrzenie
polityki USA wobec_Chin_w_czasie pandemii COVID19 [accessed: 15.09.2021].

% Annex to the Communication..., op. cit., pp. 14-16.
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supported the candidacy of the Nigerian®, as it was necessary to fill the post
of DG in order to increase the organisation’s efficiency in this particularly dif-
ficult period for world trade. The EU’s support for Ngozi Okonjo-Iweala was
also seen as a positive signal sent to developing countries, as the election may
contribute to a greater focus on the interests of the least developed countries
and mean that talks will be reinvigorated on issues such as reducing support for
farmers.”

Yet, it should be borne in mind that reform will require the commitment
and acceptance of a significant number of members. This, therefore, implies the
need for alliances, the avoidance of polarisation and the readiness of members
to engage in a gradual process that will result in consensus. It is, thus, important
for the EU to cooperate with other like-minded partners. The so-called Ottawa
Group?® or Friends of Advancing Sustainable Trade (FAST) should be mentioned
here. However, an essential element of WTO reform is the high degree of con-
vergence of the reform agenda between the US and the EUY, since historically,
this cooperation has been the main driving force behind the progress achieved
in the GATT/WTO negotiations.”® As already mentioned, the election of a new
US President, a supporter of multilateral institutions, provides an opportunity for
close cooperation in this regard.

Dialogue with African countries is also important in this context. In turn,
due to the special position of China and India in the global economy, it will also
remain critical for the EU to engage in discussions with these countries. In par-
ticular, the Union’s trade and investment relations with China are relevant and
challenging. The finalisation of a comprehensive agreement on investment is, in
principle, an important step forward in EU-China trade relations.”

°* Trump administration backed South Korean candidate. One of Biden’s early decisions
after taking office was to reverse Trump’s veto and join the consensus behind Ngozi Okonjo-Iweala
appointment.

9% D, Wnukowski, Nigeryjka Ngozi Okonjo-Iweala nowq dyrektor generalng Swiatowej
Organizacji Handlu, ,,Komentarz PISM” 2021, no. 14, https://www.pism.pl/publikacje/Nigeryjka
Ngozi_Okonjolweala nowa_dyrektor generalna Swiatowej Organizacji Handlu [accessed:
15.09.2021].

% In addition to the EU, other countries are taking action to modernise the WTO. The
particular commitment of Canada should be noted here, as it not only presented its own reform pro-
posal, but also initiated a process of multilateral cooperation in this area (Ottawa Group on WTO
Reform). Agreement between WTO members on at least some of the EU and Canadian proposals
could in the future help enhance the operations of, e.g. the DSS. A condition for this, however, will
be the above-mentioned change in the US approach, but also the support of other key members of
the organisation. See more: A. Wrobel, K. Jedrzejowska, M. Rewizorski, op. cit., pp. 63—73.

7 EU-US cooperation in a trilateral framework with Japan.

% Annex to the Communication..., op. cit., p. 18.

% After concluding seven years of negotiations, due to inadequate political circumstances,
the EC suspended its efforts towards ratification by EU countries and the European Parliament of an
investment agreement with China; EU-China Comprehensive Agreement on Investment, European
Comission, https://ec.europa.eu/trade/policy/in-focus/eu-china-agreement [accessed: 20.08.2021].
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Close cooperation between the EU and its partners will, then, be key to
promoting multilateralism and a rules-based international order. The EU will,
therefore, step up its efforts to build alliances in support of multilateral insti-
tutions. In this respect, dialogue will be strengthened with the US, the Ottawa
Group, African countries, India and China.!®

The strategy stresses that the reform agenda must be ambitious, but , above
all, realistic, which will entail sorting out the various aspects of WTO moderni-
sation. The forthcoming MC will, thus, be paramount in this process, as it is the
outcome of this MC that could prove to be the starting point for implementing the
reform agenda. The 12" WTO Ministerial Conference!”!, to be held in Geneva in
November/December 2021, will, therefore, come at a crucial moment. It will be
a test of WTO Members’ ability to find common ground in a difficult period for
world trade.

Conclusion

Fundamental changes are taking place in the global economy and the multilateral
trading system is experiencing a serious and prolonged crisis. The decline in the
effectiveness of multilateral cooperation at the WTO and the organisation’s in-
ability to perform its basic functions are the main reasons for the impasse which
has lasted for years. The existing WTO rules, which are the basis of the world
trade order, despite some modifications, have remained largely unchanged over
the past two decades, mainly due to the difficulties in concluding the Doha Round
negotiations. Consequently, members have focused their attention on concluding
bilateral or multiparty agreements. The last two decades in particular have shown
considerable activity in this regard — broad international cooperation has increas-
ingly been replaced by regionalism, with the consequent disruption of the smooth
functioning of multilateral institutions.

The COVID-19 pandemic has accelerated changes in the global economy
while creating new challenges. It has exposed the interconnectedness of coun-
tries, which are highly dependent on stable and predictable international rules.
This crisis situation exemplifies the need for multilateral solutions, but it also
demonstrates the need to adapt multilateralism to new challenges and the need for
a well-functioning, multilateral, rules-based global trading system.

10 Communication from the Commission..., op. cit., p. 10.

1T MC12 will be held from 30 November to 3 December 2021 in Geneva. It was originally
scheduled to be held from June 2020 in Kazakhstan’s capital Nur-Sultan, but was postponed due to
the COVID-19 pandemic. The conference will be chaired by Kazakhstan’s Minister of Trade and
Integration Bakhyt Sultanov, which was approved by WTO members in December 2019; Twelfih
WTO Ministerial Conference, WTO, https://www.wto.org/english/thewto_e/minist e/mc12 e/
mcl2_e.htm [accessed: 14.09.2021].
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A well-functioning global organisation should, therefore, be paramount
for any participant in world trade. It should be remembered, however, that the
multilateral trading system remains the main defence against protectionism and
contributes to fuelling economic growth. And it is these two aspects that will be
crucial in the near future, as the consequence of the COVID-19 pandemic could
also be a pandemic of increased trade restrictions. Broad international coopera-
tion, including in organisations such as the WTO, will, thus, be crucial to limiting
the crisis in the global economy. Hence, implementation of reform seems essen-
tial to maintaining the relevance of this international organisation in the world
economy.

The analysis carried out in the article indicates that the EU, by taking con-
crete action, is leading the efforts to reform the WTO with regard to all its func-
tions. However, the EU is not in a position to carry out this modernisation alone,
as the basis for the functioning of the organisation is cooperation between its
members. Consequently, without agreement between the most important players
in world trade, i.e. the US (the Biden administration’s has changed its approach to
multilateralism, which opens up more optimistic prospects for cooperation), Chi-
na, as well as other emerging economic powers (especially India), it will not be
possible to reform the WTO and rebuild the relevance of the organization. This,
therefore, implies the need for alliance building and the willingness of members
to engage in a gradual process that will result in agreement. Close cooperation
with partners will, then, be key to promoting multilateralism and a rules-based
international order. The EU will, thus, redouble its efforts to build alliances in
support of multilateral institutions.

Modernisation of the system is, therefore, inevitable and urgent reform is
now necessary.!” Indeed, a stable trade environment, with the WTO at its core, is
essential, particularly in view of the forthcoming challenges posed by the COV-
ID-19 crisis. Reform, led by the EU, will, then, be essential to facilitate economic
recovery from the COVID-19 pandemic and to develop trade rules that better
reflect developments in the global economy.

Finally, it is worth quoting here the words of Josep Borrell, Commission
Vice-President in charge of coordinating the external action of the European Un-
ion: “Multilateralism matters because it works. But we cannot be ‘multilateral-
ists’ alone. At a time of growing scepticism, we must demonstrate the benefit and
relevance of the multilateral system”.!%

122 The EU has a fundamental strategic interest in ensuring the effectiveness of the organisa-
tion, since promoting rules-based international cooperation is at the heart of the European project.
The EU must, therefore, play a leading role in increasing the momentum for meaningful reform of
the WTO; Annex to the Communication..., op. cit., p. 3.

193 4 stronger multilateralism approach to face new challenges together, 17.02.2021, Euro-
pean External Action Service, https://eeas.europa.eu/headquarters/headquarters-homepage/93287/
stronger-multilateralism-approach-face-new-challenges-together en [accessed: 29.08.2021].
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EU’s Activities for the Modernisation of the WTO — Towards
the Reconstruction of the Organization’s Position in the World Economy

The gradually mounting negotiating crisis in recent years, combined with the inability of the World
Trade Organization (WTO) to perform its basic functions, has demonstrated some weaknesses and
inefficiencies of the multilateral trading system. This provokes a discussion about the role of the or-
ganisation as the main regulator of world trade and, consequently, about the need to reform the mul-
tilateral system. Regaining the WTO’s position as a leader in global trade liberalisation and as a key
forum for trade negotiations now requires a thorough reform of the organisation in many areas.
This paper aims to analyse the issues related to the actions taken by the EU to modernise the
multilateral system under the WTO. The article presents the results of an analysis aimed at con-
firming the thesis that the EU, leading the efforts to rebuild the position of the WTO in the global
economy, against the background of today’s diffuse global balance of power, will have to engage
in its reform with other important members of the organisation, such as China, among others. This
is a consequence of the shift in the balance of power in the world economy, which has also been
reflected in WTO negotiations.
Key words: EU, multilateral trade system, the world economy, WTO, WTO reform

Dzialania UE na rzecz modernizacji WTO — w kierunku odbudowy pozycji
organizacji w gospodarce Swiatowej

Sukcesywnie narastajacy w ostatnich latach kryzys negocjacyjny w polaczeniu z brakiem mozliwo-
$ci realizacji podstawowych funkcji przez World Trade Organization (WTO) ukazat pewna stabosé
i niewydolno$¢ wielostronnego systemu handlu. Prowokuje to do dyskusji o roli organizacji jako
glownego regulatora handlu $wiatowego, a w konsekwencji o konieczno$ci zreformowania sytemu
wielostronnego. Odzyskanie przez WTO pozycji lidera liberalizacji §wiatowego handlu i roli klu-
czowego forum negocjacji handlowych wymaga obecnie gruntownej reformy organizacji w wielu
obszarach.

Opracowanie ma na celu analiz¢ zagadnien zwigzanych z dziataniami podejmowanymi przez
UE, ktore maja na celu modernizacj¢ systemu wielostronnego w ramach WTO. Niniejszy artykut
stanowi prezentacje wynikow analizy zmierzajacej do potwierdzenia tezy, ze UE, przewodzac sta-
raniom prowadzacym w kierunku odbudowy pozycji WTO w gospodarce $wiatowej na tle dzisiej-
szej rozproszonej globalnej rOwnowagi sit, bedzie musiata zaangazowac si¢ w jej reforme z innymi
waznymi cztonkami organizacji, m.in. Chinami. Jest to konsekwencja zmiany uktadu sit w gospo-
darce $wiatowej, ktora znalazta swoje odzwierciedlenie rowniez w negocjacjach na forum WTO.
Stowa kluczowe: gospodarka swiatowa, reforma WTO, UE, wielostronny system handlowy, WTO
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COMPARATIVE ARGUMENTS IN THE LEGAL DEBATE
OVER JUDICIARY REFORM IN POLAND

Introduction

Poland regained its full political independence over 30 years ago and ever since
then it has served as an example of a country that cherished and respected the
fundamental principles of democracy. The reform of the Polish judicial system
that started in 2015 and continues until today, stands against both the respected
principles and historical wins that the country has held. The civil protests against
the reforms were widely covered by international media and the national legal
changes could not pass unnoticed by the European institutions. In the result sev-
eral cases against Poland were processed in the European Court of Justice.

As the main stages of the judicial reform are well known to the Polish read-
ers, the article will not present a detailed story of how the process progressed.!

' For a more detailed information about the facts of the judicial changes in Poland see:
L. Smith-Spark, A. Mortensen, P.P. Murphy, Protests grow as Polish president considers judicial
bill, CNN, 23.07.2017, https://edition.cnn.com/2017/07/21/europe/poland-judicial-bill-pass-upper-
house/index.html [accessed: 11.12.2021]; M. Santora, Polish Crisis Deepens as Judges Condemn
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However, it is obvious that the transformation of the Polish legal system may
have a significant impact on the global economy and for the NATO alliance. For
this reason, the changes should be carefully watched by the European and Ameri-
can readers.’

The article will address some of the most controversial developments but
its main aim is to verify the correctness of the arguments used by the politicians
responsible for the preparation of the reforms and test the political arguments
against the pre-existing legal structures. Our thesis states that such arguments
were used to convince the public that the solutions included in the proposed Pol-
ish reforms were based on some foreign, already tested instruments. We will try
to verify repeatedly used arguments of the Polish decision makers that the reforms
introduced by the PIS government follow broadly patterns established by many
states, such as Austria, France, Germany, the Netherlands, or the United States.
They were supposed to bring an average Polish citizen to the conclusion that
disregarding the similar judicial structures established in many countries, the Eu-
ropean Union arbitrarily punishes democratically elected governments seriously
damaging Poland’s sovereignty.

The research done for the text used several scientific methods with the dog-
matic and comparative methods serving as the main ones. The caselaw analysis
together with historic method were used additionally.

A lot has been written on the Polish judiciary reform — both by Polish and
foreign experts. The most relevant texts cited throughout the article include the
works of Mirostaw and Katarzyna Granat, Aleksandra Kustra-Rogatka, Fryderyk
Zoll, Leah Wortham, Laurent Pech. The presented text adds the novel compara-
tive perspective and tries to battle with the explanations provided by the support-
ers of the controversial judiciary reform. The examples used in the article are
the ones referred to in public by the most prominent politicians arguing for the
reform.

Their Own Court, The New Your Times, 5.07.2018, https://www.nytimes.com/2018/07/05/world/
europe/poland-court-crisis-constitutional-tribunal.html [accessed: 11.12.2021]; L. Pech, R.D. Kele-
men, If you think the U.S. is having a constitutional crisis, you should see what is happening in Po-
land, The Washington Post, 25.01.2020, https://www.washingtonpost.com/politics/2020/01/25/if-
you-think-us-is-having-constitutional-crisis-you-should-see-what-is-happening-poland [accessed:
11.12.2021].

2 F. Zoll, L. Wortham, Judicial Independence and Accountability: Withstanding Political
Stress in Poland, 42 “Fordham International Law Journal” 2019, vol. 42, pp. 876-948; A. Kus-
tra-Rogatka, The Polish Constitutional Court and Political “Revolution” after 1989: Between the
Continuity and Discontinuity of the Constitutional Narrative, “Wroclaw Review of Law, Admin-
istration and Economics” 2016, vol. 6, pp. 62-91; A. Sledzinska-Simon, The Rise and Fall of Ju-
dicial Self-Government in Poland: On Judicial Reform reversing Democratic Transition, “Ger-
man Law Journal” 2018, vol. 16, pp. 1839-1870; A. Kustra, Poland’s Constitutional Crisis. From
Court-Packing Agenda to Denial of Constitutional Court’s Judgments, “Studi Polacco-Italliani di
Torun” 2016, vol. XII, pp. 343-365.
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Reform or transformation?

Summarizing only the factual developments, let’s note that the first legal move
of the ruling party back in 2015 was the amendment of the Law on Constitution-
al Tribunal (CT). Polish parliament voted on the amendments on 19 November
2015 and they were signed into law by the Polish President just a week later.’ The
new provisions allowed for the re-appointment of some of the Constitutional Tri-
bunal’s judges who had been appointed in the previous parliamentary term by the
now-opposing party which was then in power. Despite strong public protests, the
majority of the Law and Justice party passed resolutions appointing five judges
(including three to replace the already appointed ones). Four of them arrived
to the presidential palace at the same night to get the final nomination. Initial
resistance of the President of the Constitutional Tribunal was overcome and the
“stunt” judges were placed in the court. On 3 December 2015, the Constitutional
Tribunal ruled that the appointment of two out of five judges by the previous
parliament had violated the Constitution.* Six days later the Tribunal ruled that
the amendments of the Law on Constitutional Tribunal are contrary to the Consti-
tution.’ The Polish Prime Minister Beata Szydto originally refused to publish the
Tribunal’s decisions what created an unprecedented situation since the establish-
ment of the Tribunal back in 1986.

Another amendment law concerning the Constitutional Tribunal was
passed couple days before Christmas 2015 and signed by the President at the end
of the month.® The law stipulated that the Tribunal is to adjudicate in full court,
which requires the participation of at least 13 judges (so far, the full court had
9 judges). The act deprived the General Assembly of the Tribunal of the right to
terminate the mandate of a judge of the Tribunal. The right to initiate disciplinary
proceedings against a judge of the Tribunal was held by the Polish President
or the Minister of Justice. It further stipulated that trial dates must be set in the
order in which they are received by the Tribunal. This law was immediately ques-
tioned as unconstitutional and relevant decision was taken by the Tribunal itself
on March 9, 2016 which declared that the amendments passed on December 22
were fully unconstitutional.” Prime Minister Szydto again refused to publish the
Tribunal’s judgment. On 22 July 2016, the majority of the Law and Justice party
passed a new Law on the Constitutional Tribunal.® It was immediately signed by

3 Ustawa z dnia 19 listopada 2015 r. 0 zmianie ustawy o Trybunale Konstytucyjnym [Act
of 19 November 2015 amending the Act on the Constitutional Tribunal], Dz. U. 1928.

* Trybunat Konstytucyjny [Constitutional Tribunal] Dec. 3, 2015, K 34/15.

> Trybunat Konstytucyjny [Constitutional Tribunal] Dec. 9, 2015, K 35/15.

¢ Ustawa z dnia 22 grudnia 2015 r. 0 zmianie ustawy o Trybunale Konstytucyjnym [Act of
22 December 2015 amending the Act on the Constitutional Tribunal], Dz. U. 2217.

7 Trybunat Konstytucyjny [Constitutional Tribunal] Mar. 9, 2016, K 47/16.

8 Ustawa z dnia 22 lipca 2016 1. o Trybunale Konstytucyjnym [Act of 22 July 2016 on the
Constitutional Tribunal], Dz. U. 1157.
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the President and published as binding despite several strongly argued opinions
critical of the proposed law.

In the next move, the governing party turned to the Polish Supreme Court.
It began with the new law on the Supreme Court that the Polish parliament
passed in July 2017. The proposed act reformed the procedure of the judges’ ap-
pointment (at the same time increasing the number of Supreme Court’s judges
to 120, so the 2/3™ of the new judges would be appointed in the amended proce-
dure controlled by the ruling party). The retirement rules allowed for the forced
retirement of the sitting judges who reached the age of 65 including the First
President of the Court whose term would have been shortened in contrary to
the Polish Constitution.’ It also established three new chambers in the Supreme
Court with the most controversial one — the Disciplinary Chamber that would
take on disciplinary cases of the Supreme Court’s judges as well as judges of
the ordinary courts. Step by step, the changes were perceived more as transfor-
mations than reforms.

Is Poland heading toward Polexit? A summary of the dialog between
Poland and the European Union

The proposed law was widely criticized by the judges of the Supreme Court, by
the legal experts, by the European Union and most importantly the nationwide
social protests against the reform spread through the country.’ In the article of
this size, we cannot analyze exhaustively the origins and models of all judicial
institutions functioning recently in Poland and compare them to those working in
other countries. We will, however, pick up several arguments most often used in
defense of the Polish reforms.

The first important reaction on the structural transformation of the
Polish judicial system came from the Helsinki Human Rights Foundation and
the Helsinki Committee in Poland. These institutions published a joined state-
ment underlying that the new law constitutes “embezzlement of the principle of

° Konstytucja Rzeczypospolitej Polskiej [The Constitution of the Republic of Poland]
Apr. 2,1997,Dz. U. 78.483, art. 183. Art 183 reads: “The First President of the Supreme Court shall
be appointed by the President of the Republic for a 6-year term of office from amongst candidates
proposed by the General Assembly of the Judges of the Supreme Court”.

1" A. Koper, L. Kelly, Protests in Poland condemn controversial judicial reforms, Reuters,
16.07.2017, https://www.reuters.com/article/us-poland-politics-protests-idUSKBN1A10S3 [ac-
cessed: 11.12.2021]; Protests sweep Poland over law to control judiciary, FRANCE24, 23.07.2017,
https://www.france24.com/en/20170723-protests-poland-law-control-judiciary-walesa-kaczynski
[accessed: 11.12.2021]; Candlelight protest against changes to Poland’s judiciary, EURACTIV,
24.07.2017, https://www.euractiv.com/section/freedom-of-thought/news/candlelight-protest-
against-changes-to-polands-judiciary [accessed: 11.12.2021]; R. Lyman, In Poland, an As-
sault on the Courts Provokes Outrage, The New York Times, 19.07.2017, https://www.nytimes.
com/2017/07/19/world/europe/poland-courts-law-and-justice-party.html [accessed: 11.12.2021].


https://www.reuters.com/article/us
https://www.france24.com/en/20170723
https://www.euractiv.com/section/freedom-of-thought/news/candlelight
https://www.nytimes.com/2017/07/19/world/europe/poland-courts-law-and-justice-party.html
https://www.nytimes.com/2017/07/19/world/europe/poland-courts-law-and-justice-party.html
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triple power and opens the way to a dictatorship of the parliamentary majority,
unrestrained by the constitution”."

However, the most significant evaluation of the judiciary reforms in Poland
had to come from the highest decision-making levels of the European Union. The
European Commission, whose primary function is to guard the European trea-
ties and to supervise the application of the EU law in member states,'? has taken
several steps against Polish judiciary reforms. In December 2017 the European
Commission initiated the procedure under Article 7" of the Treaty on European
Union against Poland. This Article, often called the “nuclear option”, serves as
a specific EU’s punishment clause, allowing it to discipline member states when
there is a “clear risk of a serious breach” of the Union’s core principles. It has
never been used before. Triggering it against Poland, the European Commission
aimed to encourage the Council to decide about additional actions.'

In addition to the procedure initiated under Article 7 of the Treaty on the
European Union, the European Commission used the mechanisms of the infringe-
ment procedure as regulated by the Treaty on the Functioning of the European
Union."” They allowed the Commission to take legal action against an EU coun-
try that fails to implement or wrongfully implements the EU law. The procedure

' The Constitutional Role of the Judiciary in Poland Has Been Completely Undermined,
The Helsinki Foundation, https:/www.hfhr.pl/en/the-constitutional-role-of-the-judiciary-in-
poland-has-been-completely-undermined [accessed: 11.12.2021].

12 Treaty on the European Union, art. 17, Feb. 7, 1992, 1992 O.J. (C191) 1 Article 17 reads:
“The Commission shall promote the general interest of the Union and take appropriate initiatives to
that end. It shall ensure the application of the Treaties, and of measures adopted by the institutions
pursuant to them. It shall oversee the application of Union law under the control of the Court of
Justice of the European Union”.

13 Article 7 of the TEU reads: “On a reasoned proposal by one third of the Member States,
by the European Parliament or by the European Commission, the Council, acting by a majority of
four fifths of its members after obtaining the consent of the European Parliament, may determine
that there is a clear risk of a serious breach by a Member State of the values referred to in Article
2. Before making such a determination, the Council shall hear the Member State in question and
may address recommendations to it, acting in accordance with the same procedure”. Article 2 of the
TEU reads: “The Union is founded on the values of respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights, including the rights of persons belonging to
minorities. These values are common to the Member States in a society in which pluralism, non-dis-
crimination, tolerance, justice, solidarity and equality between women and men prevail”.

4 Proposal of the European Commission for a ,, Council Decision on the determination of
a clear risk of a serious breach by the Republic of Poland of the rule of law”, 2017, COM/2017/0835
final — 2017/0360 (NLE).

15 Consolidated Version of the Treaty on the Functioning of the European Union art. 258,
Sept. 5, 2008, 2008 O.J. (C 115) 47 [hereinafter: TFEU]. Article 258 of the TFEU reads: “If the
Commission considers that a Member State has failed to fulfil an obligation under the Treaties, it
shall deliver a reasoned opinion on the matter after giving the State concerned the opportunity to
submit its observations. If the State concerned does not comply with the opinion within the period
laid down by the Commission, the latter may bring the matter before the Court of Justice of the
European Union”.
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might result with referring the issue to the Court of Justice and in imposition of
financial penalties.!® We have to note, however, that these decisions, would have
to be enforced by the courts of member state.

In fact, on April 2019, and in April 2020, the European Commission
launched another infringement procedures against Poland and decided to refer
Poland to the European Court of Justice (requesting an expedited action) and on
July 14, 2021, the ECJ ordered Poland to suspend several elements of its law on
Disciplinary Chamber of the Supreme Court'’. In response the Polish authorities
have offered three main arguments to neutralize criticism from abroad. First, Po-
land responded that the reforms were necessary to eliminate from the courts the
remains of the Communist regime; second, that the demands of the EU institu-
tions are simply “an aggression” against the sovereign state, third, that their intro-
duction would violate the Polish Constitution. Although Jarostaw Kaczynski, the
leader of PIS, stated that Poland’s future is in the European Union, the possibility
of a “legal Polexit” became more and more realistic.'®

The comparative perspective or a comparative decoration?

1. Politicization of the Polish and American high courts

Before addressing the merits of the comparisons used by the authors of the Polish
reforms, let us note, that they have “a tu quoque” character. They create a logical
fallacy which means that the pure fact that somebody else did the same thing as
we did may exonerate our actions.'” The best example of this type of argument
is the statement of the Polish Minister of Justice who claimed that “the proposed

1 For a detailed analysis see: P. Bogdanowicz, M. Schmidt, The infringement procedure
in the rule of law crisis: How to make effective use of Article 258 TFEU, “Common Market Law
Review” 2018, vol. 55, no. 4, pp. 1061-1100.

17 K. Sobczak, Polski system dyscyplinarny wobec sedziow sprzeczny z prawem UE [Polish
disciplinary system against judges contrary to EU law], Prawo.pl, 15.07. 2021, https://www.prawo.
pl/prawnicy-sady/izba-dyscyplinarna-nie-jest-sadem-wyrok-tsue,509466.html ~ (Pl)  [accessed:
11.12.2021].

8 “There will be no Polexit’: Kaczynski says Poland’s future is in EU . Euronews with AP,
AFP, 15.09.2021, https://www.euronews.com/2021/09/15/there-will-be-no-polexit-kaczynski-
says-poland-s-future-is-in-eu [accessed: 11.12.2021].

1 The argument “a tu quoque” was widely used by the defense of the Nazi leaders during
the Nuremberg Trial. The defenders raised that one of the judges sitting on the Tribunal was Soviet
Major General I.T. Nikitchenko, who presided in several Stalin’s “show trials” including those
which sentenced Kamenev and Zinoviev. See. J. Lemnitzer, Nuremberg war crimes trials 70 years
on: a complex legacy, The Conversation, 20.11.2015, http://theconversation.com/nuremberg-war-
crimes-trials-70-years-on-a-complex-legacy-50503 [accessed: 11.12.2021]. The argument was also
widely discussed during S. Milosevic’s trial. See: D. Hamilton, Milosevic s trial and Selective jus-
tice, Global Policy, 9.04.2001, https://archive.globalpolicy.org/wldcourt/tribunal/2001/0409chom.
htm [accessed: 11.12.2021].


https://www.euronews.com/2021/07/13/poland-s-constitutional-court-to-rule-on-whether-eu-law-takes-priority
https://www.euronews.com/2021/07/13/poland-s-constitutional-court-to-rule-on-whether-eu-law-takes-priority
Prawo.pl
https://www.prawo.pl/prawnicy-sady/izba
https://www.prawo.pl/prawnicy-sady/izba
https://www.euronews.com/2021/09/15/there
https://www.bing.com/search?q=Lev%20Kamenev%20wikipedia
https://www.bing.com/search?q=Grigory%20Zinoviev%20wikipedia
http://theconversation.com/nuremberg
https://archive.globalpolicy.org/wldcourt/tribunal/2001/0409chom.htm
https://archive.globalpolicy.org/wldcourt/tribunal/2001/0409chom.htm
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solutions (in Poland) do not deviate from those in Western countries. [...] Are
these totalitarian states?” — asked the Minister.?

Critical arguments against the pre-existing Polish Constitutional Tribunal
stressed that the judges of that body, like the judges of the Supreme Court of the
United States, are not elected in the general election. Both American Court and
Polish Tribunal are the institutions which have a political character. The repre-
sentatives of PIS claimed that in this situation, without a major reform, the Polish
courts cannot be regarded as a “third power”.

On 18 July 2017, during the 46™ session of the Polish Sejm, Minister Ziobro
addressed the opposition in lower chamber of the parliament saying: “Well, in the
United States, the democratic country where Montesquieu’s principle (to which
you refer so often) was so ideally recognized or one may say — photographed,
who nominates the judges to the Supreme Court? President. Why? Because he is
given a democratic legitimization. Montesquieu rolls in his grave when he hears
that he was the one proposing judges to be self-nominated, evaluated, controlled
and removed.”*!

Let’s review the argument of the Polish Minister of Justice, that the po-
liticization of the courts, even in the country such as the United States, does
not mean totalitarian or authoritarian transformations of its political and judicial
system.

This point has two main components worth of analyzes. First, we have
to consider whether the American system of division of powers really tolerates
political deviations of the courts. Second, whether the reforms politicizing the
Polish judicial system duplicates in any way the judicial model introduced in the
United States over two hundred years ago?

Addressing the first question, let’s recall that the American constitutional
system is not ideal and the question of the political nature of the decision-mak-
ing process of the U.S. Supreme Court returns continuously, especially when the
American system of separation of powers (checks and balances) loses its own
balance.

Still, we have to note that the only court established under the American
federal Constitution is the U.S. Supreme Court. The other courts were estab-
lished by federal statute. Additionally, each of the 50 states has its own judicial
structure. In the U.S., the judiciary, in addition to the classic role of a guardian
of compliance with the law, has its own control functions over the executive and
legislative powers. The U.S. Supreme Court plays a key role in interpreting the
Constitution and thus has the greatest influence on the division and boundaries of
competence, the proper understanding of tasks, and the correct interpretation of

2 See: Ministry of Justice Twitter, 31.01.2017, https://twitter.com/MS_GOV_PL/sta-
tus/826380467679195137 [accessed: 11.12.2021].

21 Zbigniew Ziobro — wystapienie z 18 lipca 2017 r. [Zbigniew Ziobro — speech of July 18,
2017], https://www.youtube.com/watch?v=9iS9x-A5Mnw (P1) [accessed: 11.12.2021].


https://twitter.com/MS_GOV_PL/status/826380467679195137
https://twitter.com/MS_GOV_PL/status/826380467679195137
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the federal law-state law relationship. The Constitution provided federal judges
with independence by guaranteeing lifetime positions and removal only in im-
peachment proceedings.?

The possible temporary erosion of a balance between constitutionally
separated powers in the state being, as the United States, the bastion of demo-
cratic arrangements, is distinctly different than intentional attempts of unconsti-
tutional takeover of the Polish tribunals by the one-party controlled executive
organs.” Minister Ziobro is right that the situations, such as those mentioned
above, in which one of the powers in the United States attempted to intrude
into the activities traditionally reserved for another power are not rare, but they
do not transform the American political and legal system into a totalitarian or
authoritarian one.

To conclude, as indicated above, in contrast with the incidental political
intrusions of the courts of the U.S., the Polish executive branch has openly criti-
cized the decisions of the Polish Supreme Court, the European Court of Justice
and strongly questioned their validity which unprecedently and permanently in-
terfered with the separation of powers’ principle.

2. “Judicialization” of prosecutors and investigators.
The French legacy?

Reviewing the components of the Polish reforms, we have to note, that the model
of the prosecution services (called the centralized system) with the Procurator
General serving as the Minister of Justice is not a new invention introduced re-
cently in Poland. The question still remains whether this model fits the general
system of the division of powers in Poland and whether, in the recent shape, it
does not interfere with the principle of judicial independence?

Public prosecutors in Poland are civil law servants whose functioning is
regulated by the Law on the Prosecutor’s Office of 28 January 2016 (adopted
within the first year of the PiS party governance).?. The organs of the Prosecution
Service are: Prosecutor General, National Prosecutor, deputies of the Prosecutor
General, as well as the prosecutors of the common units (the National Prosecu-
tion Office, provincial, regional and district prosecutions®). The Chief Officer

22 Constitution of the United States of America, Art. III.

2 R.D. Kelemen, Poland’s Constitutional Crisis. How the Law and Justice Party is
Threatening Democracy, Foreign Affairs, 25.08.2016, https://www.foreignaffairs.com/articles/
poland/2016-08-25/polands-constitutional-crisis [accessed: 11.12.2021].

24 Ustawa z dnia 28 stycznia 2016 r. Prawo o prokuraturze [Act of 28 January 2016 on the
Law on Prosecutor’s Office], Dz. U. 177.

% The hierarchical structure of prosecution is equivalent to the structure of the Polish
courts. For the short overview of the court system see: The Judicial System in Poland, District
Court in Warsaw, Biuletyn Informacji Publicznej Sadu Okregowego w Warszawie, http://bip.
warszawa.so.gov.pl/artykuly/436/the-judicial-system-in-poland [accessed: 11.12.2021].


https://www.foreignaffairs.com/articles/poland/2016-08-25/polands
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is Prosecutor General. As the Prosecution is accountable to the government, the
Procurator General serves as the Minister of Justice.?

The new law however extended the powers of the Prosecutor General al-
lowing for his intervention in specific investigations, appointing and dismissing
heads of the prosecution units based on discretionary decision.?” It also sparked
the new comparisons, this time with French legal system. The disputes on the con-
stitutionality of this reform provoked the Deputy Minister of Justice, Sebastian
Kaleta to the reflection that what is proceeded in Poland is a copy of the binding
regulations in France. In December 2019 Kaleta twitted: “As far as [ know France
is the EU, also Germany is in the EU where judges are appointed directly by the
politicians. Qualifying our EU partners as authoritarian states is a questionable
interpretation”. “Proposed regulations reflect the French regulations. You don’t
like France? You don’t’ like Europe? Vive La France, Vive I’Europe”.?®

Let’s try first to verify the point that the Polish reform duplicated the
French model of judiciary. The concept of “judicialization” of the prosecutors
and investigators has been popular in France through several centuries and has its
additional explanation in the assumption that the judge in civil law system should
have more aggressive role in pre-trail investigation than in common law system.

The trend toward “judicialization” basically stemmed from two factors:
historical — related to the French political experience, and more general features
of the civil law system. Traditionally, the kings used to grant the French prosecu-
tors some judicial authority. In the medieval ages, granting prosecutors judicial
powers contributed to the expediency of the criminal procedure and additionally
was less expensive. More recently, the trend toward judicialization of prosecuto-
rial and investigative functions stemmed from the inquisitorial rather than ad-
versarial features of the civil law system. The lack of discovery in the civil law
procedures used to reduce the investigative role of the counsels. While in typical
adversarial system judges play roles of arbitrators protecting the concept of a fair
trial, in the inquisitorial system they assist in collecting the evidence, hearing

26 Ustawa z dnia 28 stycznia 2016 r. Prawo o prokuraturze [Act of 28 January 2016 on the
Law on Prosecutor’s Office], Dz. U. 177, art. 1.

27 More on the new law: K. Kutak, Kwestia niezaleznosci prokuratora w nowej ustawie —
Prawo o prokuraturze [The Issue of the Prosecutor’s Autonomy in the New Act — Law on the
Prosecutor’s Office], “Studia Iuridica Lublinensia” 2016, vol. 25 (105), pp. 105-125; M. Eyre,
J. Allosp, Poland is Purging Its Prosecutors, Foreign Policy, 11.10.2019, https://foreignpolicy.
com/2019/10/11/poland-is-purging-its-prosecutors [accessed: 11.12.2021].

2 The Twitts triggered a strong reaction from Laurent Pech, Professor at the University
of Middlesex in London and expert on the French judiciary who pointed to the wrongfulness of
such comparisons and explained the basics of the French system. See: https://twitter.com/ProfPech/
status/1205776422809276416 [accessed: 11.12.2021]. Professor Pech’s works include: L. Pech,
K.L. Scheppele, llliberalism within: rule of law backsliding in the EU, “Cambridge Yearbook of
European Legal Studies” 2017, vol. 19, pp. 3-47; D. Kochenov, L. Pech, Monitoring and Enforce-
ment of the Rule of Law in the EU: Rhetoric and Reality, “European Constitutional Law Review”
2015, vol. 11 (3), pp. 512-540.
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witnesses and selecting experts. It resulted in more aggressive intervention of the
judges in the pre-trial stages of criminal proceeding and in the tendency to share
some judicial functions with prosecutors and investigators.”

In France, this process was evidenced even by the names of investigat-
ing officers. The examining magistrate is called juge d’instruction (investigative
judge) and prosecutors in France are the magistrature debout — the standing judi-
ciary, while the regular judges are the magistrature assise- the sitting judiciary.*
The participation of juge d’instruction — a judge from the Tribunal de Grande In-
stance, appointed for renewable term of 3 years — in the investigating procedures
is mandatory with regard to crimes but discretionary in the case of misdemeanors
(delits and contraventions). In this way “judge” intervenes into pre-trial stage
and has power to decide about arrest, searches, seizures etc. On the other hand,
Jjuge d’instruction is not authorized to start “instruction” on his own initiative;
the public prosecutor, representing the executive, has discretion to bring or not to
bring a prosecution.?!

The speakers for the Polish Minister of Justice again played the game on
words. Using the term “judicialization” to put some emphasis on comparisons
of the procurators’ services in France and Poland, they entirely and consciously
confused the “politicization” of the Polish model with French tradition of giv-
ing investigating officers titles such as juge d instruction, what emphasizes only
“equal to judges” immunity and independence.

Let’s conclude this section with the statement of Prof. Laurent Pech who
responded to the Polish comparisons on Twitter: “[...] French law cannot justify
(obvious) violations of the fundamental requirements of judicial independence
established by the French Constitution/EU law (or in this case Polish law)”, the
professor wrote. He referred to a draft prepared by the French Constitutional
Council, indicating that Article 64 of the Constitution of the French Republic
contains a provision on the independence of judicial authority, which “covers
both judges adjudicating and prosecutors”.*?

3. Modeling of Poland’s Constitutional Tribunal. Does it mean
“politicization” and does it follow “the Austrian model of judicial review”?
The evaluation of the transformation of the Polish judicial system brought “on
the deck” of dispute, Austria as another state called in the debate as an example.

¥ For more detailed comments on judicialization of the investigative officers in France see:
J. Hodgson, French Criminal Justice: A Comparative Account of the Investigation and Prosecution
of Crime in France, Hart Publishing, Oxford 2005.

30 C. Elliott, C. Vernon, E. Jeanpierre, French Legal System, Pearson—Longman, Prentice
Hall 2006. Since the adoption of Act of August 24, 1993 instructions have to be written and placed
on file.

31 V. Dervieux, The French System, [in:] M. Delmas-Marty, J.R. Spencer (eds.), European
Criminal Procedures, Cambridge University Press, Cambridge 2002, pp. 218-291.

32 Laurent Pech Twitter: https://twitter.com/ProfPech/status/1205776422809276416 [ac-
cessed: 11.12.2021].
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This time, it was a controversial, historical warning sent in 2016 from the Presi-
dent of the Polish Supreme Court to the justices of the Constitutional Tribunal.
President Gersdorf recalled that the 1933 situation when the Austrian govern-
ment ran by Dollfuss challenged the “invalid appointment” of three judges of the
Constitutional Tribunal that then led to the resignation of four more. This caused
a total paralysis of the Tribunal for over a decade and led to the destruction of the
rule of law.** Even if the Austrian example may serve as a warning, not an actual
comparison, the so-called Austrian model of judicial review and the process of
the creation of the equivalent institutions in Eastern Europe is certainly worth
a short presentation.

In Austria the model of judicial review was first tested in 1867 and adopted
in the constitution of 1 October 1920, as amended in 1929. The power to review
the constitutionality of laws was vested in the Constitutional Court, and to review
the legality of administrative actions in the Administrative Court. **

Following the Austrian experience, judicial control of constitutionality
was adopted by the Czechoslovakian constitution of 1920. Czechoslovakia also
established the Administrative Tribunal in Bratislava. In 1921 the Supreme Ad-
ministrative Tribunal was formed in Poland and, until the war, the Austrian model
was adopted by most of the countries that had formally been under the influence
of the Austro-Hungarian Empire. After the war, administrative tribunals were
recognized as contrary to the basic principles of Leninism and as such ceased
to operate in Bulgaria in 1944, in Romania in 1948, and in Hungary in 1949.
Czechoslovakia’s administrative tribunal did not “work™ since the war, but was
not officially closed until 1952.% In Poland, which had been “liberated” by the
Soviet army, it was simply not re-established.*

In the late 1950s the attitude toward judicial control of administrative acts
began to change in the socialist countries including Poland. In February 1982
the constitutional amendment introducing the Constitutional Tribunal and the

3 The comparison was widely discussed in the Polish public debate and treated as a signif-
icant warning that the state of the constitutional review system is in fact a test of a real democratism
of the state. See: Sytuacja wokot TK analogiczna do austriackiej z 1933 r.? Co wtedy faktycznie
sie stato [Situation around CT analogous to the Austrian one from 1933? What actually happened
then], TVN24, 13.05.2016, https://tvn24.pl/polska/sytuacja-wokol-tk-analogiczna-do-austriackiej-
z-1933-r-co-wtedy-faktycznie-sie-stalo-ra643300 [accessed: 11.12.2021]. On the history of the
Austrian Constitutional Court’s abolition in 1933 see: History of the Constitutional Court: Over-
view, https://www.vfgh.gv.at/verfassungsgerichtshof/geschichte/history overview.en.html [ac-
cessed: 11.12.2021]; K. Lachmayer, The Austrian Constitutional Court, [in:] A. Jakab, A. Dyevre,
G. Itzcovich (eds.), Comparative Constitutional Reasoning, Cambridge University Press, Cam-
bridge 2017, pp. 75-114.

3 Staatsgrundgesetz [The Federal Constitutional Law] of 1920 as amended in 1929, Law
No. 153/2004, art. 130 and art. 137-138

3 See: R. Ludwikowski, Judicial Review in the Socialist Legal System: Current Develop-
ments, “The International and Comparative Law Quarterly” 1988, vol. 37, no 1, p. 92.

3¢ Ibidem.
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Tribunal of State was submitted to the Polish Sejm. The appropriate constitution-
al amendment, Article 33a, was adopted on 26 March 1982, and after three years
of work the final statute on the Constitutional Tribunal was published on 29 April
1985. The Tribunal began to review cases from 1 January 1986.%

If we are checking the features of these models, we have to admit that the
Polish Statute on the Constitutional Tribunal adopted a centralized and mixed
system of judicial review. The Polish Constitutional Tribunal was conceived as
the single judicial organ vested with the power to review and to determine the
constitutionality of normative acts. Constitutional proceedings could be initiat-
ed either through petition (an “abstract” review) or through inquiry by a regular
court (“concrete” review). In 1997, the right of individual complaint has been
introduced into the Polish system by the constitutional provisions.*

To sum up, the argument that the Polish system imitated in theory the Aus-
trian model, cannot be rejected. The problem is not in discrepancies of these two
models, if we compare their original versions. The basis for the criticism of the
Polish reforms by the European Union institutions is not just the departure of the
Polish reformers from the classic Austrian (or a Kelsenian)** model of review.
The “departure” means the factual (not structural changes) which resulted in the
politicization of this highest judicial institution in Poland. This “hidden” politi-
cization — wrote former Justice Miroslaw Granat about the changes in function-
ing of the Constitutional Tribunal — “deeply affected the external position of the
Tribunal as well as its effectiveness.” *

4. “Centralized and Unified” German Model. Unclear Separation
of Judiciary from Executive Agencies

The participation of the Polish Ministry of Justice in disciplinary actions against
the Polish judges pretends to duplicate also the German so-called “centralized
and unified” model. Although the authors of this article have to admit that the re-
cent discussions of the excessive politicization of the German judiciary are more
and more fervent recognition of this fact should rather discourage than encourage
the Polish decision makers from making references to German legal traditions.*!

37 Ibidem, p. 100.

3 Konstytucja Rzeczypospolitej Polskiej [The Constitution of the Republic of Poland] Apr.
2,1997, Dz. U. 78.483, art. 79.

¥ For the comments on a Kelsenian model of review, adopted originally in Austria:
M. Granat, K. Granat, The Constitution of Poland. A Contextual Analysis, Hart Publishing, Oxford
2019, pp. 131-157. The evaluation of the structures and reforms of the Constitutional Tribunal has
been subject of their detailed analyzes in the quoted book. See also: M. de Visser, Constitutional
Review in Europe — A Comparative Analysis, Hart Publishing, Oxford 2014, p. 142.

40 M. Granat, K. Granat, op. cit., s. 157.

4 M. Koschyk, How independent are German judges?, Deutche Welle, 5.08.2017, https://
www.dw.com/en/how-independent-are-german-judges/a-39980017 [accessed: 11.12.2021].
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The German judiciary is selected by the Minister of Justice who acts in
cooperation with Nominating Committees at both federal and land levels.*> The
Federal Committee consists of the competent Land Ministers* and equal number
of members elected by the Bundestag. The judges are appointed permanently,*
and they are dismissed, suspended or retired before the expiration of their term
only by virtue of a judicial decision on the grounds provided by law. The legisla-
tion may set up a retirement age.* The federal judges serve during good behavior
and may be impeached by the two-thirds majority of the Federal Constitutional
Court upon the request of the Bundestag, for official or unofficial violations of the
Basic Law or the constitutional order.*

The Basic Law is supposed to separate legislative, executive and judicial
functions. It means that, in principle, executive agencies cannot exercise judicial
functions or individuals working for the executive cannot serve as judges. Still, as
German experts claim, the role of the Minister of Justice in the process of selec-
tion of judges creates opportunity for foreign commentators, such as the Polish
lawyers, to compare this arrangement with the drafts of their own reforms. Maxi-
miliane Koschyk noted that “The issue of Poland’s judicial reforms has raised the
question of judicial independence in Germany. Here it is a cornerstone of the rule
of law. But where is the concept anchored and what are its limits?”.*’

Jens Gnisa, the chair of the German Association of Judges, admitted that
the party-political control of judicial placement, although rarely criticized in Ger-
many might, in Polish circumstances, “enable the ruling nationalist party to deep-
ly influence Poland’s judiciary and direct courts according to the own wishes.»
Commenting on this statement, one of the German experts, V. Wagener observed:
“Even in Germany, respected around the world for its adherence to the rule

42 Grundgesetz fiir die Bundesrepublik Deutschland [Grundgesetz] [GG] [Basic Law],
May 23, 1949, BGBL.I, art. 95.2.

# “The Lander ministries form part of the respective Land’s government. Every Land
government has an environmental department. The environment ministers represent their Land
in the Conference of German Environment Ministers, the Umweltministerkonferenz (UMK)”;
Federal and Lénder Authorities, https://www.bmu.de/en/ministry/federal-and-laender-authorities
[accessed: 11.12.2021].

4 The exception is the tenure of 12 years of the judges of the Constitutional Tribunal in
Germany based on Part I § 4 of Bundesverfassungsgerichts-Gesetz [Federal Constitutional Court
Act], 12 March 1951, Federal Law Gazette I, p. 1473.

4 Ibidem, art 97: “(1) Judges shall be independent and subject only to the law. (2) Judges
appointed permanently to positions as their primary occupation may be involuntarily dismissed,
permanently or temporarily suspended, transferred or retired before the expiry of their term of of-
fice only by virtue of judicial decision and only for the reasons and in the manner specified by the
laws. The legislature may set age limits for the retirement of judges appointed for life. In the event
of changes in the structure of courts or in their districts, judges may be transferred to another court
or removed from office, provided they retain their full salary”.

4 JIbidem, art 98.2.

47 M. Koschyk, op. cit.
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of law, the judiciary>s independence has come under scrutiny in the last several
years. Jurisprudence has been accused of being politics by other means.”*®

Let’s note, however, that what for the critics of the German judiciary mean
by “politics”, for the defenders of this model mean “representation of the public
interest.”

For many commentators (including the authors of this article) this response
is highly unsatisfactory. Without a consensus on what public interest means,
the above observation becomes meaningless. It brings us to the conclusion that
the comparison of the Polish reforms to the German system, would only confirm
that a politization of the judiciary may be a common problem for both countries,
but it, by no means, justifies the Poland’s conscious violations of the concept of
the “rule of law” in the European Union.

5. The National Council for the Judiciary in Poland and its role as
a constitutional body obliged to stand up for the independence of the courts
and judges — the comparative perspective

“For democracy and the rule of law to function and flourish, — wrote Fryderyk
Zoll and Leah Wortham — important actors in the justice system need sufficient
independence from politicians in power to act under rule of law rather than politi-
cal pressure. The court system must offer a place where government action can
be reviewed, challenged, and, when necessary, limited to protect constitutional
and legal bounds, safeguard internationally-recognized human rights, and pre-
vent departures from a fair and impartial system of law enforcement and dispute
resolution. Courts also should offer a place where government officials can be
held accountable.” *

Although the list of the minimum standards necessary to establish a well-
organized judicial system is long, nobody has any doubts that the effective model
of judicial selections and appointments is the main precondition of this process.
As the ENCJ (European Networks of Councils for the Judiciary) Executive Board
reiterates:

[...] the mechanism for appointing judicial members of a Council must be a system which
excludes any executive or legislative interference and the election of judges should be sole-
ly by their peers and be on the basis of a wide representation of the relevant sectors of the
judiciary.>

® V. Wagener, How does Germany choose its judges? Always the best pick?, Deutche
Welle, 27.09.2019, https://www.dw.com/en/how-does-germany-choose-its-judges-always-the-
best-pick/a-39846970 [accessed: 11.12.2021].

4 F. Zoll, L. Wortham, op. cit., p. 876.

50 European Network of Councils for the Judiciary (ENCJ) is the organization, originally
established in Rome in 2004, set up to unite the national judicial institutions in the Member States
of the European Union. For the evaluation of the Polish system see: Opinion of the ENCJ Executive
Board on the adoption of the amendments to the law on the Krajowa Rada Sgdownictwa of Po-
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With regard to Poland, the commentators confirmed that originally the
Polish National Council of Judiciary (Krajowa Rada Sadownictwa — KRS) has
moved toward Northern European model (used by Sweden, Denmark and Ire-
land), which vests responsibility for judicial appointments, control of administra-
tion of the courts and accountability of judges in the Council which is an organ of
a self-government of judiciary. In the Southern European model (as used in Italy,
France, Bulgaria), the councils are basically advisory organs to the Ministers of
Justice who have almost full appointing authority.*!

Checking the provisions of the Polish Constitution, we may find out, that
the judges are appointed by the President for an indefinite period®? on the motion
of the National Council of Judiciary, which as we pointed out above, is supposed
to safeguard the independence of the courts and judiciary.> The judges are irre-
movable through the regular administrative decisions. They can be removed or
suspended from office or moved to another branch or position only on the basis
of the court decision. The way in which they can be retired was to be specified
by law.>

The judges are guaranteed judicial immunity; they cannot “without prior
consent granted by a court be held criminally responsible nor deprived of free-
dom”. The Constitution requires that the judges will be politically neutral and
will not belong to a political party or trade union or perform public activities
incompatible with the principles of independence. The judges are guaranteed ap-
propriate conditions of work and remuneration consistent with the dignity of their
office and the scope of their duties.

The provisions of the Polish Constitution, summarized above, seemed to
meet the basic standards of judicial independence. The scope of activity and pro-
cedures for work of the National Council of the Judiciary, and especially the
system of choosing its members, were, however, to be specified by statute.

land, at 2, https://encj.eu/images/stories/pdf/Members/krs pl opinion_encj eb 5 dec 2017.pdf
[accessed: 11.12.2021].

31 For more comments see: W. Voermans, Councils for the Judiciary in Europe: Trends and
Models, [in:] F.F. Segado (ed.), The Spanish Constitution in the European Constitutional Context,
Dickinson, Madrid 2003, pp. 2133-2144.

32 For more comments see: S. Doran, J. Jackson, The Judicial Role in Criminal Proceed-
ings, Hart Publishing, Oxford 2000, p. 125.

3 The current system, the scope of action and the procedure of operation of the Council
are defined by Konstytucja Rzeczypospolitej Polskiej [Constitution] Apr. 2, 1997, Dz. U. 78.483,
art. 186(1) together with Ustawa z dnia 12 maja 2011 r. o Krajowej Radzie Sadownictwa [Act of
12 May 2011 on the National Council for the Judiciary], Dz. U. 126.714 and Uchwata 158/2019
Krajowej Rady Sadownictwa z dnia 24 stycznia 2019 r. w sprawie Regulaminu Krajowej Rady
Sadownictwa [Resolution of the National Council for the Judiciary of 24 January 2019 concerning
the Rules of Procedure of the National Council Judiciary], M.P. 192.

% Konstytucja Rzeczypospolitej Polskiej [Constitution] Apr. 2, 1997, Dz. U. 78.483,
art. 178-181.
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This provision paved the way for the adoption of the new Poland Act on
the National Council of the Judiciary. The works on the new Act started after
the electoral victory of PiS and soon the new government began drafting the
Amendments to the Act on the National Council of the Judiciary and Certain
Other Acts of Poland.* Summarizing the most controversial provisions of the
Draft, the commentators stressed that the mandates of 15 judges of the National
Council of Judiciary, should be terminated 30 days after the entry into force the
Draft Act. In fact, the Draft Act was adopted by the Sejm on 12 July 2017 and by
the Senate on 15 July 2017.

In accordance with the Act, the National Council of the Judiciary was to be
composed of 25 members: a representative of the President of Poland, the Minis-
ter of Justice, six members of parliament elected by this organ to serve four-year
terms, the First President of the Supreme Court of Poland, the First President of
the Supreme Administrative Court of Poland, and 15 judges elected en masse by
the “organ of judicial self-government” to four-year terms.

On December 20, 2017, the European Commission, after thorough analy-
sis of the Draft Act concluded that the Polish government plans to “interfere
significantly” with the judiciary and it moved to impose “unprecedented dis-
ciplinary measures against Poland”.>® After the statement of the Commission,
which was commented in all over Europe, the President of Poland, backed off
from his initial plan of referring the Draft Act back to the Sejm, and signed it
without any further delay.

As we commented above, the Act introduced the mandatory retirement
age for the Justices of the Supreme Court. It also provided for establishment
of the new Disciplinary Chamber of the Court to deal with disciplinary cases
against Supreme Court judges and other legal professionals. The selection of
the new judges of the Supreme Court was to be almost entirely controlled by
the executive. “Overall, the degree of executive interference in appointments
to the Supreme Court, including to its highest positions of First President and
Presidents of Chambers — concluded the OSCE (Organization for Security
and Co-operation in Europe) in the Final Opinion — presents a threat to the

35 OSCE/ODIHR Final Opinion on Draft Amendments to the Act on the National Coun-
cil of the Judiciary and Certain Other Acts of Poland (the 2011 Act on the National Council of
the Judiciary (hereinafter “the 2011 Act”). (based on an unofficial English translation of the Draft
Act commissioned by the OSCE Office for Democratic Institutions and Human Rights), JUD-
POL/305/2017-Final [AIC/YM], 5.05.2017, https://www.osce.org/odihr/315946?download=true
[accessed: 11.12.2021]; Chronology: Poland clashes with EU over judicial reforms, rule of law,
Reuters, 4.07.2018, https://www.reuters.com/article/us-eu-poland-chronology-idUSKBN1JU25U
[accessed: 11.12.2021].

3 FEuropean Commission triggers Article 7 against Poland, Deutsche Welle, 20.12.2017,
https://www.dw.com/en/european-commission-triggers-article-7-against-poland/a-41873962 [ac-
cessed: 11.12.2021]. See also: Poland judiciary reforms: EU takes disciplinary measures, BBC
News, 20.12.2017, https://www.bbc.com/news/world-europe-42420150 [accessed: 11.12.2021].
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independence of the judiciary in Poland, thereby undermining public confi-
dence in the judiciary”.’’

The comments on the Amendments encouraged the ENCJ to visit Poland
and recommend the suspension of National Council of Judiciary of Poland.*®
Following the growing criticism of the Act, the President of Poland’s Supreme
Court, Justice Matgorzata Gersdorf refused to retire accordingly to the new leg-
islation. In the meantime, the term of the Constitutional Tribunal president An-
drzej Rzeplinski expired, and President Duda appointed PiS-nominated judge
Julia Przytebska as the new chief.*® Under the new presidency, the Constitu-
tional Tribunal quickly confirmed the appointment of new justices who filled
5 existing vacancies.

The process of implementation of the reform of the National Council of
Judiciary was equally fast. The PiS-dominated parliament approved the party’s
list of 15 candidates of the new Council.®® The conflict over the appointment of
the remaining members of the Council lasted longer. In accordance with Art 11
a. of Poland’s Act on the National Council of Judiciary (of 12 May 2011 with
amendments of 20 December 2019) Parliament was supposed to elect the addi-
tional members of the Council who collected supporting signatures of “the enti-
ties authorized to nominate candidates for a membership of the Council”. The Act
stated that “entities” are: “a group of at least: 1) 2 000 nationals of the Republic of
Poland who are over 18 years of age, have full legal capacity and enjoy full public
rights; 2) 25 judges, excluding retired judges.”*!

The reluctance of PiS to reveal the lists of “entities” supporting the new
members of the National Council of Judiciary provoked a new round of Poland’s
clashes with the European Union. The conflicts between the European Union’s
institutions and Poland lasted already for several years, so the new exchange of
mutual communications did not startle greatly the commentators. The problem
with the enforcement of the rulings of the European Court of Justice remained,

37 Final Opinion (on Draft Amendments to the Act on the National Council of the Judi-
ciary and Certain Other Acts of Poland, JUD-POL/305/2017-Final [AIC/YM], sec 109, https://
www.legislationline.org/download/id/7393/file/313 JUD POL 30Aug2017 en.pdf  [accessed:
11.12.2021].

3% After the visit in Poland on 21 June 2018, the Board of ENC]J stated that “the KRS no
longer fulfils the requirements for Membership of the ENCJ”; ENCJ Board proposes to suspend
the National Council of Judiciary (KRS) of Poland, 2018, https://www.encj.eu/index.php/node/492
[accessed: 11.12.2021]. See also: ENCJ Guide, 2018, https://www.encj.eu/encj-guide [accessed:
11.12.2021].

% Chronology: Poland clashes with EU over judicial reforms, rule of law, Reuters,
4.07.2018,  https://www.reuters.com/article/us-eu-poland-chronology-idUSKBN1JU25U  [ac-
cessed: 11.12.2021].

¢ Poland s PiS takes control of judicial watchdog, Deutsche Welle, 6.03.2018, https://www.
dw.com/en/polands-pis-takes-control-of-judicial-watchdog/a-42853145 [accessed: 11.12.2021].

¢! Ustawa z dnia 12 maja 2011 r. o Krajowej Radzie Sagdownictwa [Act of 12 May 2011 on
the National Council for the Judiciary], Dz. U. 126.714.


https://www.legislationline.org/download/id/7393/file/313_JUD_POL_30Aug2017_en.pdf
https://www.legislationline.org/download/id/7393/file/313_JUD_POL_30Aug2017_en.pdf
https://www.encj.eu/index.php/node/492
https://www.encj.eu/encj
https://www.reuters.com/article/us
https://www.dw.com/en/polands
https://www.dw.com/en/polands

112 Rett R. Ludwikowski, Izabela Krasnicka

however, an inflamed legal problem. Ewa Siedlecka (investigating reporter writ-
ing to OKO press), in June 2019, concluding her observations on these new
developments was asking the question of fundamental importance: “Who will
execute the judgment of the Court of Justice of the European Union (CJEU)?
Judges. Otherwise, they will not be European judges”.®

Conclusions

The analysis provided in the presented article confirmed the opening thesis. The
comparative arguments used to explain and support the judiciary reform intro-
duced in Poland aimed to strengthen the ruling party’s position and tried to im-
pose the narration that all changes have been successfully used in other countries.
The conducted verification of those arguments, based on the scientific explana-
tion, shows that legal instruments and solutions implemented in other countries
must be analyzed in the proper perspective, with deeper and broader understand-
ing of the foreign legal orders’ specifics.

The European Union’s reaction to the Polish government’s judicial reform
reforms results from the specificity of the EU legal order. The fact, that the fun-
damental legal framework of this system is comprised of the treaties signed by
the member states and the set of legal rules adopted by the EC/EU institutions
themselves gives this entity (which formally is not a federation or a confeder-
ation) features of blended dualistic and monistic systems. This entity adopted
a special multi-vector model of division of power in which some components
limit and some increase the power of the entity as a whole. As an example, we can
note a coexistence in the European system principle of subsidiarity and flexibility
clause.® Most of the other rules related to the relationships between the EU and

2 E. Siedlecka, Kto wykona wyrok TSUE? Sedziowie. Inaczej nie bedq sedziami europej-
skimi [Who will execute the judgment of the CJEU? Judges. Otherwise they will not be European
judges], OKO press, 10.06.2020, https://oko.press/siedlecka-kto-wykona-wyrok-tsue-sedziowie-
inaczej-nie-beda-sedziami-europejskimi [accessed: 11.12.2021]. Much more extended analyses of
the enforcement mechanisms in European Union (especially comments on Early Warning System
(EWS) which allows national parliaments to review draft legislative acts of the European Union for
their compatibility with the subsidiarity principle) the readers will find in: K. Granat, The Principle
of Subsidiarity and its Enforcement in the EU Legal Order. The Role of National Parliaments in the
Early Warning System, Hart Publishing, Oxford 2018.

% For more comments on ,,subsidiarity” (as a complementary act) see: R. Ludwikowski,
Subsydiarnosé i federalizm z perspektywy prezydentury Donalda Trumpa [Subsidiarity and fed-
eralism from the perspective of Donald Trump’s presidency], [w:] M. Skrodzka (ed.), Subsudiar-
nos¢ — uwarunkowania, regulacje i praktyka [Subsidiarity — conditions, regulations and practice],
Warszawa 2020, p. 83-87. “Flexibility clause” (Art. 352 of the TFEU) states: “If action by the
Union should prove necessary, within the framework of the policies defined in the Treaties, to
attain one of the objectives set out in the Treaties, and the Treaties have not provided the necessary
powers, the Council, acting unanimously on a proposal from the Commission and after obtaining
the consent of the European Parliament, shall adopt the appropriate measures”.
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member states, we can find in the case law of the CJEU which explains the prin-
ciples of supremacy of EU law, direct effect and direct applicability of this law.*
In some of these rulings the CJEU, confirmed that “the (national) courts (must)
give the rules of Community law [...] precedence over the provisions of national
law”.% The statement such as this provoked some expectations that the CJEU will
be more active, particularly in checking the human rights policy of the member
states and rules concerning the independence of judiciary. In fact, however, the
courts of some member states, did not recognize this statement for granted. For
example, the Poland’s Constitutional Court ruled on October 72021 that some
parts of EU treaties are incompatible with the Polish constitution which is the
highest law in the country.

As we noted in the article, the European Commission triggered Article 7
of the Treaty against Poland. This Article could lead to sanctions and a suspen-
sion of the state’s EU voting rights.®® However, at the moment when we are
submitting these conclusions, the circle is still locked. The hundreds of pro-EU
demonstrations in Polish cities on October 10, 2021 may encourage the Polish
judges of the regular courts to take the risk of disciplinary sanctions and re-
bel against the government. Still the final questions whether it will resolve the
Polish “Gordian Knot” and whether the Polexit is the most realistic solution®’
remain unanswered.
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Comparative Arguments in the Legal Debate Over Judiciary Reform
in Poland

The judiciary reform in Poland started in 2015 with the replacement of judges in the Polish Con-
stitutional Tribunal, the court responsible for the judicial review. It continued with amendments
of laws addressed to judges and functioning of the Polish Supreme Court. Controversies over the
reform reached the international level and triggered reactions from the European institutions and re-
sulted in judgments of the Court of Justice. The article deals with comparative arguments (examples
from the United States, Austria, France or Germany) concerning the extensive judiciary reform that
have been presented by its authors throughout the debates and as response to criticism.

Key words: judiciary reform, Constitutional Tribunal, Supreme Court, Poland, comparative argu-
ments

Argumenty poréwnawcze w prawniczej debacie nad reformg sadownictwa
w Polsce

Reforma sadownictwa w Polsce rozpoczeta sie w 2015 roku od wymiany sedziéw w polskim Try-
bunale Konstytucyjnym, sadzie odpowiedzialnym za kontrole konstytucyjnosci prawa. Reforma
byta kontynuowana poprzez zmiany ustaw dotyczacych sedziéw i sposobu funkcjonowania pol-
skiego Sadu Najwyzszego. Kontrowersje wokot reformy osiagnety poziom miedzynarodowy i wy-
wolaty reakcje instytucji europejskich oraz zaowocowaly wyrokami Trybunatu Sprawiedliwosci.
W artykule oméwiono argumenty poréwnawcze (przyktady ze Stanow Zjednoczonych, Austrii,
Francji czy Niemiec) dotyczace szeroko zakrojonej reformy sagdownictwa, ktore byly przedstawia-
ne przez jej autorow w toku debat i jako odpowiedzZ na krytyke.

Stowa kluczowe: reforma sadownictwa, Trybunat Konstytucyjny, Sad Najwyzszy, Polska, argu-
menty porownawcze
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NOWE WYZWANIA STOJACE PRZED RADA EUROPY
W OBSZARZE DZIAEAN ANTYKORUPCYJNYCH

Wprowadzenie

Jednym z najwigkszych zagrozen dla stabilnosci, demokracji i praw cztowie-
ka w XXI wieku sg przestepstwa gospodarcze: pranie pieni¢dzy, finansowanie
terroryzmu i korupcja. Ich niebezpieczny charakter powodowany jest entropia,
tj. zjawiskiem, ktore polega na rozprzestrzenianiu si¢ zachowan o charakterze
przestepczym na inne obszary zycia spotecznego'. Rada Europy jako organi-
zacja o charakterze regionalnym ma istotny wkilad w budowanie standardow
i wdrazanie mechanizmow ich realizacji na wielu plaszczyznach walki z ko-
rupcja. Wyzwaniem dla niej jest wspotpraca z innymi organizacjami regio-
nalnymi?, a takze budowanie standardow, ktore bedg uwzgledniaty dynamike
zmieniajgcego si¢ swiata w obszarze zmian spotecznych i gospodarczych. Na-
tomiast nowymi zagadnieniami w zakresie walki z korupcja sa: obecna pande-
mia, wzrost znaczenia populistow politycznych i spadek uznania wsrdd rzadow

! Zob. A. Melezini, Prawne instrumenty zapobiegania i zwalczania korupcji przez kontro-
le skarbowg, Wolters Kluwer, Warszawa 2012, s. 26.

2 Por. J. Jaskiernia, Rada Europy po 60 latach istnienia, ,,Panstwo i Prawo” 2009, nr 5,
s. 6.
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panstw czlonkowskich dla instytucji Rady Europy, a takze zacie$nianie si¢ re-
lacji pomigedzy sektorem prywatnym oraz publicznym.

Budowa inkluzyjnego spoleczenstwa, dazacego do zrownowazonego roz-
woju, ktore przestrzega globalnych standardéw i norm, jest celem uniwersalnym,
jaki zostal sformulowany przez Organizacj¢ Narodow Zjednoczonych w doku-
mencie zatytutowanym Agenda 2030°. Nie mozna moéwi¢ o rozwoju gospodar-
czym, jezeli jakie$ spoleczenstwo trawia patologii w rodzaju nepotyzmu, auto-
kracji i korupcji. Walka z nimi jest dzialaniem na rzecz og6lnego bezpieczenstwa.
Z tego powodu tworzenie standardow i ich realizacja w obszarze zwalczania
przestepczosci gospodarczej, a zwlaszcza korupcji jest tak waznym wyzwaniem
dla organizacji migdzynarodowych w XXI wieku.

Celem artykutu jest pokazanie, jakie standardy zwalczania korupcji w kra-
jach cztonkowskich stworzyta Rada Europy i jak wyglada proces ich monitoringu.
Zatozona hipoteza badawcza opiera si¢ na twierdzeniu, ze Rada Europy stworzy-
fa spdjny i rozbudowany system standardow antykorupcyjnych oraz wytworzyta
mechanizm okresowego monitorowania ich przestrzegania przez panstwa czton-
kowskie. Zatem jakie dzialania podjeta Rada Europy celem wypracowania stan-
dardow pozwalajacych na ograniczenie zjawiska korupcji? Jaki posiada ona do-
robek konwencji i rezolucji w tym przedmiocie? Czy powstal spdjny i efektywny
mechanizm monitoringowy?

Wykorzystano liczne raporty Rady Europy i jej wyspecjalizowanych
agend oraz innych organizacji mi¢dzynarodowych. Po dokonaniu kwerendy
mozna stwierdzié¢, ze literatura w przedmiotowym zakresie skupia si¢ przede
wszystkim na zagadnieniach prawnokarnych i kryminologicznych, natomiast
dzialania podejmowane przez Rad¢ Europy sa traktowane jako watek pobocz-
ny. Niniejszy artykut wypetnia wigc luke w dotychczasowej wiedzy na temat
wktadu Rady Europy w walke z korupcja, uzupeinia, uaktualnia i systematy-
zuje ja. W rozwiazaniu problemu badawczego wykorzystano metody analizy
systemowej oraz analizy tresci.

Dorobek Rady Europy w obszarze walki z korupcja

White collar crimes offenders, czyli tzw. biale kolierzyki, sa zazwyczaj spraw-
cami przestepstw gospodarczych. Kryminologia odr6znia ich od sprawcow prze-
stepstw pospolitych, bowiem zwykle posiadajg szereg okreslonych cech: wyz-
sze wyksztalcenie lub specjalistyczna wiedza, odpowiednia pozycja zawodowa,
spoteczna lub publiczna?, szerokie znajomosci. Dziataja w sposob zorganizowa-

3 Zob. S. Redo, Kryminologiczne aspekty zrownowazonego rozwoju spoleczenstw, [w:]
Kryminologia. Stan i perspektywy rozwoju, red. E.W. Ptywaczewski et al., Wolters Kluwer, War-
szawa 2019, s. 861.

4 Por. M. Kulesza, M. Niziotek, Etyka stuzby publicznej, Wolters Kluwer, Warszawa 2010,
s. 239.
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ny i czesto o zasiggu ponadnarodowym’®. Wiasnie z tego powodu wspotpraca
migdzynarodowa w zakresie walki z przestepczoscia gospodarcza, wypracowy-
waniem nowych standardéw i praktyk oraz mechanizméw ich weryfikacji jest
bardzo wazna.

Na czyny niedozwolone w obszarze gospodarczym sktada si¢ rozbudo-
wany katalog przestepstw, ktory z uwagi na dynamike zycia spotecznego syste-
matycznie si¢ poszerza. Jednak korupcja jest zjawiskiem o charakterze ponad-
czasowym. Towarzyszy ludzkosci od poczatkow cywilizacji, wdziera si¢ — jako
patologia — we wszystkie obszary zycia spotecznego®. Dotyka zaréwno sfery
publicznej, jak i1 prywatnej, wystepuje we wszystkich ustrojach i systemach go-
spodarczych. I wlasnie z tego powodu walka z nig musi mie¢ réwniez charakter
uniwersalny. Korupcjg¢ mozna zdefiniowaé jako wykorzystywanie pozycji spo-
fecznej, uprawnien oraz mozliwosci stad ptynacych w celu przysporzenia sobie
korzysci majatkowych lub/i osobistych’. Korupcja jest zjawiskiem, ktore go-
dzi w godnos¢ cztowieka, a w konsekwencji jest zagrozeniem praw cztowieka,
wstrzymuje rozwo6j gospodarczy, zagraza stabilno$ci demokracji oraz niesie ze
soba elementy transnarodowe®.

Rada Europy, jako organizacja tworzaca standardy w obszarze praw czto-
wieka, rzadow prawa i demokracji, jednoczesnie zrzeszajaca 47 panstw euro-
pejskich (oprocz Biatorusi), jest naturalnym motorem dla promowania dziatan
majacych na celu walke z korupcja. To zjawisko dotyczy wszystkich panstw
cztonkowskich.

Dotychczasowy dorobek Rady Europy w procesie zwalczania korupcji
przedstawia si¢ imponujaco. Pierwsze dzialania, jakie podjg¢to, odnosily si¢ do
stworzenia ram — bazy dla przysztego zinstytucjonalizowanego sytemu walki
z korupcja i edukacja spoteczng w tym obszarze. Rezolucja nr 24 (97) z 6 listopa-
da 1997 roku’ zawiera 20 postanowien, ktore to staty si¢ kamieniem wegielnym
i wyznaczyly przyszty kierunek prac; sa to m.in.:

* podjecie efektywnych $rodkow celem prewencji, zwlaszcza w obszarze

edukacji spotecznej i promocji etycznych zachowac (pkt 1);

» koordynacja dziatan panstw cztonkowskich (pkt 2);
* ograniczenie przydzielania immunitetow do poziomu niezbednego w de-

mokratycznym spolteczenstwie (pkt 6);

5 Zob. J. Izydorczyk, Hanzai znaczy przestepstwo. Sciganie przestepstw pospolitych oraz
white-collar-crimes w Japonii, Wolters Kluwer, Warszawa 2008, s. 150.

¢ Zob. L. Rimsaite, Corruption Risk Mitigation in Energy Sector: Issues and Challenges,
,»Energy Policy” 2019, no. 125, p. 260 i n.

7 Zob. W. Walczak, Korupcja jako sie¢ wplywow, powiqgzan i naleznosci, ,,Przeglad Bez-
pieczenstwa Wewnetrznego” 2018, nr 19, s. 16.

8 Por. B.E. Szczechowicz, Korupcja a godnosé cztowieka, [w:] Spoleczno-prawne aspekty
przeciwdziatania korupcji, red. J. Bil, A. Wawrzusiszyn, WSP Szczytno, Szczytno 2012, s. 15.

° Zob. Resolution 24(97) on the Twenty Guiding Principles for the Fight Against Corrup-
tion, CM, Strasbourg, 6.11.1997.
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» zachgcanie panstw cztonkowskich do przyjecia odpowiednich rozwia-
zan prawnych i dziatan legislacyjnych w obszarze prawa wyborczego

(pkt 15);

» zapewnienie wolnosci mediow w procesie sygnalizowania korupcji

(pkt 16).

Kolejnym milowym krokiem, jaki podjeta Rada Europy dla stworzenia
systemu standardow w obszarze walki z korupcja, bylo powotanie Multidyscy-
plinarnej Grupy do spraw Korupcji (GMC 1995-2000)™.

Dorobek Rady Europy w obszarze walki z korupcja ogranicza si¢ do
dwoch konwencji wraz z protokotem. Obejmuje Prawnokarng konwencj¢ o ko-
rupcji z 1999 roku'', ktora zawiera obszerny katalog czyndéw niedozwolonych:
handel wptywami, przekupstwo w sektorze prywatnym i publicznym, pranie pie-
niedzy pochodzacych z czynow korupcyjnych i in. Konwencja umozliwia pan-
stwom-stronom dobranie wlasnych srodkow do walki z korupcja i zjawiskami
pokrewnymi. Uzupehieniem konwencji jest Protokot dodatkowy, w ktoérym za-
warto postanowienia o poszerzeniu kregu podmiotowego'2.

Cywilnoprawna konwencja o korupcji zostata otwarta do podpisu rowniez
w 1999 roku". Jej znaczenie jest niebagatelne i dopetnia postanowienia Prawno-
karnej konwencji. Zawiera szereg instytucji prawnych odnoszacych si¢ do takich
problemow jak: odszkodowania, zasady ponoszenia odpowiedzialnosci, $rodki
dowodowe, wspolpraca migdzynarodowa, zabezpieczenie majatku czy ochrona
sygnalistow.

Dorobek w postaci konwencji w obszarze walki z korupcja uzupetniaja po-
zostale instrumenty prawne, m.in. uchwaty Zgromadzenia Parlamentarnego Rady
Europy (ZPRE) oraz zalecenia Komitetu Ministrow (KM). Ich znaczenie jest nie-
bagatelne z uwagi na fakt, ze zawierajg postanowienia i standardy odnoszace si¢
do aktualnych problemoéw i zagadnien w przedmiotowej kwestii. Waznym ele-
mentem dla systemu standardow i prewencji w obszarze zwalczania korupcji jest
Modelowy kodeks postgpowania dla funkcjonariuszy publicznych'®. Jest to wzor
kodeksu, rekomendowany przez Komitet Ministrow panstwom cztonkowskim
do zaimplementowania w swoich porzadkach prawnych. Natomiast w procesie
rozwazan nad problematyka korupcji pojecie funkcjonariusza publicznego oraz
osoby pehigcej funkcje publiczng stanowi istotny problem i niejednokrotnie wy-
maga doprecyzowania'’.

10°Zob. GMC Activity Report, Commitee of Ministers, CM (2000)158, 27.10.2000, https://
rm.coe.int/16804ec506 [dostep: 27.04.2021].

1" Criminal Law Convention on Corruption, ETS. 173.

12" Additional Protocol to the Criminal Law Convention on Corruption, ETS 191.

13 Civil Law Convention on Corruption, ETS 174.

14 Recommendation (2000)10 on Codes of Conduct for Public Officials, CM, Strasbourg,
11.05.2000, https://rm.coe.int/16806cclec [dostep: 27.04.2021].

15 Por. R. Lawson, Ochrona niezawistosci sqdownictwa — mozliwosci i ograniczenia Eu-
ropejskiej Konwencji Praw Czlowieka. Cz. 2, ,,Europejski Przeglad Sadowy” 2018, nr 9, s. 12;


https://rm.coe.int/16804ec506
https://rm.coe.int/16804ec506
https://rm.coe.int/16806cc1ec
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Korupcja stanowi realne zagrozenie dla stabilnosci rzadow i demokracji's.
Wolne wybory to fundament liberalnej demokracji, i wtasnie z uwagi na ochrong
tych wartosci Komitet Ministrow wydat zalecenie w przedmiocie zasad zwalcza-
nia korupcji w finansowaniu partii politycznych i kampanii wyborczych'”.

Walka z korupcja bytaby nieskuteczng, gdyby nie sygnalisci'®. Wiasnie
ochronie tych osob stuzy zalecenie Komitetu Ministrow z 2014 roku'. Sygnalista
to osoba, ktora wskazuje nieprawidtowosci lub ryzyko ich wystapienia w orga-
nizacji?®. Pojecie whisteblowing zostato wprowadzone po raz pierwszy w 1863
roku w USA przez Ralpha Nadera i odnosito si¢ do wzywania pomocy?'. Instytu-
cja sygnalisty w organizacji jest niezwykle wazna, poniewaz z jednej strony dzia-
ta on na rzecz wspolnego dobra i ochrony ogdlnie uznanych wartosci, a z drugiej
naraza organizacj¢ na straty — albowiem zwolniony jest z tajemnicy shuzbowej*.
Istota instytucji sygnalistow jest ujawnienie czynu przestgpczego, bowiem trud-
nos$¢ w zwalczaniu korupcji polega na tym, ze jest to przestgpstwo wyjatkowo
dyskretnie popeltniane®. Dziatania podejmowane na rzecz usprawnienia funkcjo-
nowania sygnalistow i ich ochrony sg podejmowane bardzo szeroko?, wynika to
z ich efektywno$ci w wykrywaniu dziatan korupcyjnych.

Kolejny instrument prawnym, jaki stworzyta Rada Europy, a ktoéry ma
utatwi¢ walke z korupcja w panstwach regionu, odnosi si¢ do instytucji lob-
bingu. Dziatalno$¢ lobbystyczna rozumiana jako wywieranie wplywu na osoby

K. Banasik, Nauczyciel akademicki jako osoba petnigca funkcje publiczng w swietle prawa karne-
go, ,,Przeglad Prawa Publicznego” 2020, nr 5, s. 66 i n.

' Por. A. Radwanska, D. Nilsson, Przepisy antykorupcyjne dotyczqce pracownikow samo-
rzgdowych w polskim systemie prawnym oraz w systemach prawnych innych panstw europejskich,
Warszawa 2002/2003, s. 8 i n., http://docplayer.pl/146089-Przepisy-antykorupcyjne-dotyczace-
pracownikow-samorzadowych-w-polskim-systemie-prawnym-oraz-w-systemach-prawnych-
innych-panstw-europejskich.html [dostep: 27.04.2021].

17 Recommendation (2003)4 on common rules against corruption in the funding of political
parties and electoral campaigns, 8.04.2003, https://rm.coe.int/16806cc1fl [dostep: 27.04.2021].

18 Resolution 1729(2010), Protection of Whistleblowers, PACE, Strasbourg, 29.04.2010,
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17851 [dostgp: 27.04.2021].

1 Recommendation (2014)7 on protection of whistleblowers, CM, Strasbourg, 30.04.2014,
https://rm.coe.int/16807096¢7 [dostep: 27.04.2021].

2 Zob. J. Zdziarstek, B. Jagura, Odpowiedz na wystgpowanie naruszen compliance, we-
wnetrzne postgpowanie wyjasniajgce i whisteblowing, [w:] Systemy zarzqdzania zgodnoscig. Com-
pliance w praktyce, red. B. Jagura, B. Makowicz, Wolters Kluwer, Warszawa 2020, s. 207.

2 The False Claims Act, U.S.Code Title 31, § 3729-3733, https://www.justice.gov/civil/
false-claims-act [dostep: 27.04.2021].

22 Zob. K. Ziodtkowska, Whistleblowing jako przejaw dbalosci o dobro zakiadu pracy, [w:]
Ochrona sygnalistow. Regulacje dotyczqce osob zglaszajgcych nieprawidtowosci, red. B. Baran,
M. Ozbg, Wolters Kluwer, Warszawa 2021, s. 79.

3 Zob. R. Luz, Leniency, Collusion, Corruption, and Whistleblowing, ,,Social Science Re-
search Network™” 2016, no. 36, p. 1.

2* Dyrektywa Parlamentu Europejskiego i Rady (UE) 2019/1937 w sprawie ochrony osob
zglaszajacych naruszenia w prawie Unii z dnia 23 pazdziernika 2019 roku.


http://docplayer.pl/146089-Przepisy-antykorupcyjne-dotyczace-pracownikow-samorzadowych-w-polskim-systemie-prawnym-oraz-w-systemach-prawnych-innych-panstw-europejskich.html
http://docplayer.pl/146089-Przepisy-antykorupcyjne-dotyczace-pracownikow-samorzadowych-w-polskim-systemie-prawnym-oraz-w-systemach-prawnych-innych-panstw-europejskich.html
http://docplayer.pl/146089-Przepisy-antykorupcyjne-dotyczace-pracownikow-samorzadowych-w-polskim-systemie-prawnym-oraz-w-systemach-prawnych-innych-panstw-europejskich.html
https://rm.coe.int/16806cc1f1
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17851
https://rm.coe.int/16807096c7
https://www.justice.gov/civil/false
https://www.justice.gov/civil/false
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i srodowiska decyzyjne jest szczegodlnie narazona na posagdzenie o korupcje czyn-
na*. Jednoczenie jest to dziatalno$¢ potrzebna w demokratycznym spoteczen-
stwie®. Okreslenie zasad i standardow ma za zadanie utatwienie funkcjonowania
owej dziatalnosci przy jednoczesnym zapewnieniu jej ochrony przed ryzykiem,
jakim jest korupcja. Dorobek prawny w tym obszarze jest niezwykle bogaty.
Rada Europy poprzez zalecenia i rezolucje wypracowuje wspolne standardy,
ktore umozliwig funkcjonowanie tej instytucji w ramach prawnych, opartych na
tozsamych dla wszystkich zasadach. Projekt rezolucji Zgromadzenia Parlamen-
tarnego dla Komitetu Ministrow w sprawie lobbingu powstat juz w 2006 roku?’,
natomiast w 2010 roku Zgromadzenie Parlamentarne wystosowato rekomen-
dacje do Komitetu Ministrow pt. Lobbing w spoleczenstwie demokratycznym®.
Nastepnie postulaty stworzenia wspolnych standardéow prawnych dla lobbingu
znalazty odzwierciedlenie rowniez w rezolucji i zaleceniu Zgromadzenia Parla-
mentarnego w 2010%° 1 2013 roku™®.

Standardy wypracowane przez Rade Europy w postaci instrumentow
prawnych, jak wida¢, majg charakter wieloaspektowy i multidyscyplinarny. Ich
celem jest poprawa bezpieczenstwa na szczeblu zaré6wno krajowym, jak i mig-
dzynarodowym.

Gwarancjg przestrzegania standardow jest sprawny system ich weryfika-
cji — procedura monitoringowa. Za jej przeprowadzenie odpowiada wyspecjali-
zowana agenda Rady Europy — GRECO (ang. Group of States Against Corrup-
tion). Skupia ona obecnie 50 panstw (48 panstw czlonkowskich Rady Europy
oraz Kazachstan i Stany Zjednoczone Ameryki’!), w tym te spoza Rady Europy*.
GRECO dziata od 1999 roku, na podstawie Rezolucji 5(99) z 1 maja 1998 roku*.
Pierwsze dziatania podejmowane w celu powotania specjalistycznej agendy

% Zob. M.1. Ulasiewicz, Administracyjnoprawne aspekty jawnosci dzialar administracji
publicznej, Wydawnictwo Uniwersytetu Lodzkiego, £.6dz 2017, s. 166.

2 Por. P. Kuczma, Funkcje lobbingu, ,,Pafistwo i Prawo” 2012, nr 8, s. 61 i n.

27 Motion for resolution on European code of conduct on lobbying including guidelines for
politicians, lobbyists and corporations, PACE, doc. 11105, 5.12.2006, https://assembly.coe.int/nw/
xml/XRef/X2H-Xref-ViewHTML.asp?FileID=11391&lang=EN [dostegp: 27.04.2021].

2 Recommendation on Lobbying in a democratic society, PACE 1908 (2010), https://pace.
coe.int/en/files/17832 [dostep: 27.04.2021].

» Resolution on Extra-institutional actors in the democratic system, PACE 1744 (2010),
https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17884&lang=en [dostep:
27.04.2021].

3 Recommendation on Corruption as a threat to the rule of law, PACE 2019 (2013),
http://assembly.coe.int/nw/xml/XRef/ Xref-XML2HTML-en.asp?fileid=19951 &lang=en [dostep:
27.04.2021].

31 Etats membres et observateurs, Conseil de I’Europe, https://www.coe.int/fr/web/greco/
structure/member-and-observers#{%2222358830%22:[5]} [dostep: 27.01.2021].

32 Stan na dzien 27 kwietnia 2021 roku.

3 Resolution Establishing the Group of States Against Corruption, CM 5(99), https://
rm.coe.int/16806cd24f [dostep: 27.04.2021].
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https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17884&lang=en
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ds. korupcji datuje si¢ na 1994 rok*. Celem Grupy jest monitorowanie przestrze-
gania standardow antykorupcyjnych w panstwach wiaczonych stronach konwen-
cji antykorupcyjnych. Zadanie to Grupa wykonuje poprzez cyklicznie przepro-
wadzane procesy oceniania poziomu przestrzegania standardéw, raportowanie,
sygnalizowanie problemow, edukacj¢ w sektorze publicznym i prywatnym oraz
wspotprace migdzynarodowg. Ewaluacja odbywa si¢ na podstawie przyjetych
procedur® oraz zasad sformutowanych w Podreczniku dla zespotow ewaluacyj-
nych GRECO?®®. Do tej pory odbyto si¢ pie¢ rund oceniajgcych®’.

Nowe wyzwania w obszarze korupcji podejmowane przez GRECO

Pierwsza runda ewaluacyjna wystartowata w 2000 roku?®®. Obecnie — od 20 marca
2017 roku trwa runda piata. Jej celem jest zbadanie poziomu dziatan antykorup-
cyjnych na szczeblu centralnym wtadzy wykonawczej oraz w organach $cigania.

Procedura ewaluacyjna odnosi si¢ do weryfikacji poziomu wdrazania
i przestrzegania standardow zawartych w Cywilnoprawnej i Prawnokarnej kon-
wencji o korupcji (wraz z Protokotem dodatkowym). Jednak imponujacy katalog
narzedzi potwierdza nacisk, jaki ktadzie Rada Europy na wspotprace i dazenie
do synergii dziatan pomigdzy organizacjami miedzynarodowymi w r6éznych ob-
szarach, w tym w zakresie walki z korupcja. GRECO, wykonujac swoje zadania,
opiera si¢ m.in. na Miedzynarodowym kodeksie postepowania ONZ dla funkcjo-
nariuszy publicznych®, Konwencji Narodow Zjednoczonych przeciwko korup-
cji** oraz Rezolucji ONZ ,,Kodeks postgpowania przeciwko funkcjonariuszom

3 Report on 19" Conference of European Ministers of Justice, Committee of Ministers,
CM(94)17, 3.08.1994, https://www.coe.int/en/web/human-rights-rule-of-law/mju19-1994-valletta
[dostep: 27.04.2021].

3 Zob. Rules of Procedure, GRECO (2017) 13, last amended 23.06.2017, https://rm.coe.
int/rules-of-procedure-adopted-by-greco-at-its- 1 st-plenary-meeting-strasbo/168072bebd  [dostep:
27.04.2021].

3¢ Zob. Guidelines for GRECO Evaluation Teams (GETs) — Part I: Evaluation; Part II:
Principles of conduct during the evaluation process, GrecoEval5(2018)5-fin, 7.12.2018, https://
rm.coe.int/guidelines-get-eval5/16809005¢cd [dostep: 27.04.2021].

37 Evaluations, Council of Europe, https://www.coe.int/en/web/greco/evaluations [dostep:
27.04.2021].

3 First Evaluation Round. Provisions under evaluation, Directorate General I- Legal Affa-
irs, Strasbourg, 3.12.1999, https://rm.coe.int/CoOERMPublicCommonSearchServices/DisplayDCT
MContent?documentld=09000016806cbb55 [dostep: 27.04.2021].

¥ Implementation of the International Code of Conduct for Public Officials,
E/CN.15/2002/6/Add.1, Economic and Social Council, 12.02.2002, https://digitallibrary.un.org/
record/465754 [dostep: 27.04.2021].

4 United Nations Convention against Corruption, United Nations, New York 2004,
https://www.unodc.org/documents/brussels/UN_Convention Against Corruption.pdf [dostep:
27.04.2021].
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https://digitallibrary.un.org/record/465754
https://digitallibrary.un.org/record/465754
https://www.unodc.org/documents/brussels/UN_Convention_Against_Corruption.pdf
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organdw $cigania™'. Dziatania GRECO sa wspierane rOwniez przez instrumen-
ty prawne bedace w dorobku Organizacji Wspotpracy Gospodarczej i Rozwoju
(OECD). Naleza do nich: Zalecenie w sprawie uczciwosci publicznej*?, Przewod-
nik OECD w sprawie wytycznych dotyczacych zarzadzania konfliktem interesow
w stuzbie publicznej®, Zalecenie OECD w sprawie zasad przejrzystosci i uczci-
wosci w lobbingu* i in.

Na podstawie art. 34. Regulaminu GRECO ma mozliwos¢ podjecia proce-
dury ewaluacyjnej ad hoc. Dzieje si¢ tak wowczas, gdy Grupa otrzyma sygnat,
ze standardy antykorupcyjne Rady Europy sa zagrozone z uwagi na prace legi-
slacyjne trwajace w danym panstwie. Procedura ta zostala wszczeta po raz pierw-
szy w stosunku do Rumunii® i Polski*® w 2018 roku, nastgpnie wobec Grecji?’
i Stowenii*®.

Dziatania podejmowane przez GRECO nie ograniczajg si¢ jedynie do
oceny standardow juz ustanowionych. GRECO wykazato bardzo powazng ini-
cjatywe, sygnalizujac problem ryzyka korupcji w zwiazku z walkg z pandemia
COVID-19%. Wytyczne, jakie opracowata Grupa, stanowig realne narzedzie pre-
wencji antykorupcyjnej dla sektora publicznego oraz prywatnego. Dokument ten
stanowi swoistag mape ryzyk korupcyjnych w trakcie walki z pandemig. Naleza
do nich migdzy innymi obszary takie jak:

» zaopatrzenie placowek zdrowotnych,

41 Code of Conduct for Law Enforcement Officials, 34/169, New York, 17.12.1979.

4 Recommendation of the Council on Public Integrity, 26 January 2017 — C(2017)5, https://
antykorupcja.gov.pl/download/4/17920/rekomendacjeoecd.pdf+&cd=4&hl=pl&ct=clnk&gl=pl
[dostep: 27.04.2021].

® Manging Conflict of Interest in the Public Service, OECD, Paris 2003, https://www.
oecd.org/gov/ethics/oecdguidelinesformanagingconflictofinterestinthepublicservice.htm  [dostgp:
27.04.2021].

4 Transparency and Integrity in Lobbing, OECD, Paris 2013, https://www.oecd.org/gov/
ethics/oecdprinciplesfortransparencyandintegrityinlobbying.htm [dostep: 27.04.2021].

4 Ad hoc Report on Romania (Rule 34) Adopted by GRECO at its 79" Plenary Meeting
(Strasbourg, 19-23 March 2018), https://rm.coe.int/ad-hoc-report-on-romania-rule-34-adopted-by-
greco-at-its-79th-plenary-/16807b7717 [dostep: 27.04.2021].

% Ad hoc Report on POLAND (Rule 34) Adopted by GRECO at its 79" Plenary Meeting
(Strasbourg, 19-23 March 2018), https://rm.coe.int/ad-hoc-report-on-poland-rule-34-adopted-by-
greco-at-its-79th-plenary-m/168079¢83c [dostegp: 27.04.2021].

47 Ad hoc Report on GREECE (Rule 34) Adopted by GRECO at its 84" Plenary Meeting
(Strasbourg, 2—6 December 2019), https://rm.coe.int/ad-hoc-report-on-greece-rule-34-adopted-by-
greco-at-its-84th-plenary-m/1680994dc0 [dostep: 27.04.2021].

% Ad hoc Report on SLOVENIA (Rule 34) Adopted by GRECO at its 84" Plenary Meeting
(Strasbourg, 2—6 December 2019), https://rm.coe.int/ad-hoc-report-on-slovenia-rule-34-adopted-
by-greco-at-its-84th-plenary/16809c¢897b [dostep: 27.04.2021].

4 Corruption Risks and Useful Legal References in the context of COVID-19, GRECO
(2020)4, Strasbourg, 15.04.2020, https://rm.coe.int/corruption-risks-and-useful-legal-references-
in-the-context-of-covid-1/16809¢33el [dostep: 27.04.2021].
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https://rm.coe.int/ad-hoc-report-on-poland-rule-34-adopted-by-greco-at-its-79th-plenary-m/168079c83c
https://rm.coe.int/ad-hoc-report-on-greece-rule-34-adopted-by-greco-at-its-84th-plenary-m/1680994dc0
https://rm.coe.int/ad-hoc-report-on-greece-rule-34-adopted-by-greco-at-its-84th-plenary-m/1680994dc0
https://rm.coe.int/ad-hoc-report-on-slovenia-rule-34-adopted-by-greco-at-its-84th-plenary/16809c897b
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» $wiadczenie ustug medycznych w sektorze prywatnym i publicznym,

* handel narzadami,

* lobbing na rzecz nowych produktow medycznych i szczepionek,

» wprowadzanie do obrotu fatszywych produktow medycznych (w rozumie-
niu Konwencji o podrabianiu produktéw leczniczych i podobnych prze-
stepstwach stwarzajacych zagrozenie dla zdrowia publicznego®),

» finansowa pomoc publiczna dla podmiotéw sektora prywatnego dotknigte-
go skutkami pandemii COVID-19.

Wage tego dokumentu bedzie mozna oceni¢ jednak dopiero w przysztosci,
kiedy po pandemii rozpoczng si¢ nowe rundy ewaluacyjne GRECO, jednak juz
teraz mozna oszacowac, ze az 7% globalnych wydatkéw na ochrong zdrowia jest
trawionych przez korupcje’'.

Dziatalno$¢ Grupy uzupetniajg inicjatywy o szerszym znaczeniu prewen-
cyjnym. W grudniu 2019 roku GRECO podjeta wspotprace z Federacjg na Rzecz
Edukacji w Europie (FEDE). Federacja jest migdzynarodowg organizacjg poza-
rzadowa, dzialajaca od ponad 50 lat i zrzeszajaca niemal 500 uczelni w Europie
i nie tylko. Ich celem jest budowa demokratycznego i otwartego spoteczenstwa.
Wspolpraca FEDE z GRECO polega na promowaniu $§wiadomosci spotecznej
na temat szkod, jakie wyrzadza korupcja czynna i bierna zarowno dla spote-
czenstwa, jak i dla jednostki. Do kursu FEDE organizowanego na 150 wyzszych
uczelniach w regionie oraz w krajach afrykanskich dotagczono modut edukacyjny
na temat europejskiej kultury i $wiadomos$ci obywatelskiej*. Ponadto aktyw-
no$¢ GRECO w obszarze edukacyjnym nie ogranicza si¢ jedynie do wspotpracy
z FEDE, a odnosi si¢ takze do opracowywania podrecznikéw i publikacji w za-
kresie promowania dziatan antykorupcyjnych i zwigkszania $wiadomosci spo-
tecznej oraz w sektorze publicznym, wydawanych we wspotpracy z Wydziatem
ds. Przestgpstw Gospodarczych i Wspo6tpracy (ECCD). Na wyroznienie zashugu-
ja takie pozycje jak: Podstawowe pojecia antykorupcyjne®*, Odpowiedzialnosé

50 Council of Europe Convention on the counterfeiting of medical products and similar
crimes involving threats to public health, CETS 2011.

51" Zob. The Ignored Pandemic. How corruption in healthcare service delivery threatens
Universal Health Coverage. Report of Transparency international the global coalition against cor-
ruption, March 2019, http://ti-health.org/wp-content/uploads/2019/03/IgnoredPandemic-WEB-v3.
pdf [dostep: 27.04.2021].

32 Federation for Education in Europe (FEDE), https://fede.education/presentation/?lang=en
[dostep: 27.04.2021].

33 Zob. First positive outcomes of GRECO and FEDE's co-operation on education, Co-
uncil of Europe, 12.02.2021, https://www.coe.int/en/web/greco/-/first-positive-outcomes-of-greco-
and-fede-s-co-operation-on-education [dostep: 27.04.2021].

% Por. Basic Anti-Corruption Concepts, Council of Europe, Strasbourg 2015, https://
rm.coe.int/basic-anti-corruption-concepts-a-training-manual/16806eed9d [dostep: 27.04.2021].
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0s6b prawnych za przestepstwa korupcyjne®, Stosowanie zajecia i konfiskaty bez
wyroku skazujgcego®®.

Wklad w walke z korupcja kongresu wladz lokalnych i regionalnych,
Komisarza Praw Czlowieka i Europejskiego Trybunalu Praw Czlowieka

Dziatania antykorupcyjne, aby byly skuteczne, musza mie¢ aspekt wielowymia-
rowy. Jakkolwiek nie wzbudza watpliwosci fakt, ze waga procedury monitorin-
gowej prowadzonej przez GRECO jest niebagatelna, to nalezy zauwazy¢ takze
czesto pomijane w dyskursie inicjatywy takich instytucji i agend, w$rod nich:
Kongres Wtadz Lokalnych i Regionalnych, Komisarz Praw Cztowieka czy Euro-
pejski Trybunat Praw Cztowieka. Ich wklad jest tym wazniejszy, ze ma charakter
uzupehiajacy w stosunku do dziatah GRECO, ZPRE i1 Komitetu Ministrow.
Inicjatywy antykorupcyjne podejmowane przez Kongres Wiladz Lokal-
nych i Regionalnych (dalej: Kongres) skupiajg si¢ na promowaniu etyki wsrod
sektora wladzy publicznej na szczeblu samorzadowym (lokalnym). Jest to nie-
zwykle wazne, poniewaz w skali regionalnej znaczenie samorzadu w ostatnich
latach stale wzrasta, a osoby sprawujace wtadze na tym poziomie moga doswiad-
czy¢ wielu pokus do podejmowania aktywnos$ci niezgodnych ze standardami
Rady Europy. Jedng z kluczowych inicjatyw Kongresu bylo opracowanie w 2018
roku Europejskiego Kodeksu Postgpowania dla wszystkich oséb zaangazowa-
nych w zarzadzanie lokalne i regionalne®’. Opracowanie to zawiera wiele wy-
tycznych odnoszacych si¢ do nowych wyzwan w obszarze dziatan antykorup-
cyjnych na szczeblu samorzadowym, takich jak cyfryzacja ustug publicznych,
ochrona sygnalistow czy problematyka ochrony danych osobowych w procesie
walki z korupcja®®. Zwrdocono uwage na problem, jakim jest chociazby wicksze
otwarcie samorzadu na wspotprace z organizacjami pozarzadowymi i podmio-
tami sektora prywatnego, co samo w sobie jest zjawiskiem pozytywnym, jed-
nak moze stanowi¢ pewne zagrozenie dla dziatan antykorupcyjnych. Cyfryzacja
i udoskonalenie procesu komunikacji wewnatrz samorzadu oraz w kontaktach
z obywatelami rowniez z jednej strony wzmacnia wspolprace i jest narzgdziem
ograniczajacym ryzyko wystapienia korupcji, jednak moze mie¢ tez negatywny

% Por. Liability of Legal Persons of Corruption Offences, Council of Europe, Strasbourg
2020, https://rm.coe.int/liability-of-legal-persons/16809ef7a0 [dostep: 27.04.2021].

3¢ Por. The Use of Non-Conviction Based Saizure and Confiscation, Council of Europe, 2020,
https://rm.coe.int/the-use-of-non-conviction-based-seizure-and-confiscation-2020/1680a0b9d3
[dostep: 27.04.2021].

57 Resolution 433 (2018)1, European Code of Conduct for all Persons Involved in Local
and Regional Governance, Council of Europe, Strasbourg 2018, https://rm.coe.int/european-code-
of-conduct-for-all-persons-involved-in-local-and-regiona/16808d3295 [dostep: 27.04.2021].

8 Report CG35(2018)12, European Code of Conduct for all Persons Involved in Local
and Regional Governance, 7.11.2018, https://rm.coe.int/european-code-of-conduct-for-all-persons-
involved-in-local-and-regiona/16808d3295 [dostep: 27.04.2021].
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wplyw na ochrong danych osobowych pracownikow administracji samorzagdowe;j
oraz obywateli.

Kongres opracowal takze niezwykle wazny instrument prawny nazwany
Mapg drogowa dziatan na rzecz zapobiegania korupcji i promowania etyki pu-
blicznej na poziomie lokalnym i regionalnym®’, sktadajacy si¢ z sze$ciu raportow
tematycznych:

* Niewlasciwe wykorzystanie zasobéw administracyjnych podczas proce-
sOw wyborczych®;
» Zapewnienie przejrzysto$ci zamowien publicznych na szczeblu lokalnym

i regionalnym®';

* Przejrzystos¢ i otwarto$¢ wiadz®%;

» Konflikt interesow na szczeblu lokalnym i regionalnym®;

* Ochrona sygnalistow®;

» Zwalczanie nepotyzmu we wladzach lokalnych i regionalnych®.

Aktywno$¢ Kongresu w przedmiotowym zakresie jest jak wida¢ bardzo
obszerna i skutecznie uzupetnia dotychczasowe dziatania.

Analizujac inicjatywy Rady Europy podejmowane przez jej instytucje,
nalezy zwrdci¢ uwage na dziatania Komisarza Praw Czlowieka, ktory w swo-
ich sprawozdaniach na temat korupcji wskazuje na zagrozenie, jakie to zjawisko
W sposob szczeg6lny niesie dla warto$ci, jaka jest godnos¢ cztowieka. Komisarz
ktadzie nacisk w swoim komunikacie na kilka podstawowych zagrozen®. Przede
wszystkim interweniowal w sprawie zmian legislacyjnych, ktoére moga zagrozi¢

% Resolution 401(2016), Preventing corruption and promoting public ethics at local and re-
gional levels, Strasbourg, 19.10.2016, https://www.coe.int/en/web/congress/corruption-and-public-
ethics [dostep: 27.04.2021].

¢ Report CG31(2016)07, The misuse of administrative resources during electoral proces-
ses: the role of local and regional elected representatives and public officials, 19.10.2016, https://
rm.coe.int/168071a562 [dostep: 27.04.2021].

1 Report CG33(2017)13, Making public procurement transparent at local and regional le-
vels, 19.10.2017, https://rm.coe.int/making-public-procurement-transparent-at-local-and-regional-
levels-gov/168074ct72 [dostep: 27.04.2021].

2 Report CG35(2018)14, Transparency and open government, 7.11.2018, https://rm.coe.
int/transparency-and-open-government-governance-committee-rapporteur-andre/16808d34 1 ¢ [do-
step: 27.04.2021].

¢ Report CG35(2018)14, Conflicts of interest at local and regional level, 7.11.2018, https://
rm.coe.int/conflicts-of-interest-at-local-and-regional-level-governance-committee/16808d33d0
[dostep: 27.04.2021].

¢ Report CG36(2019)14, The protection of whistleblowers. Challenges and opportunities
for local and regional government, 3.04.2019, https://rm.coe.int/the-protection-of-whistleblowers-
challenges-and-opportunities-for-loca/16809312bd [dostep: 27.04.2021].

¢ Report CG36(2019)16, Fighting nepotism within local and regional authorities,
2.04.2019, https://rm.coe.int/16809312c3 [dostep: 27.04.2021].

¢ Zob. Komunikat Komisarza Praw Cztowieka w sprawie korupcji, https://www.coe.
int/en/web/commissioner/-/corruption-undermines-human-rights-and-the-rule-of-law [dostep:
27.04.2021].
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instytucji niezaleznego sadownictwa w kilku panstwach cztonkowskich — w Tur-
cji, Polsce, na Wegrzech, w Rumunii i San Marino oraz na Ukrainie. Komisarz
odwotat si¢ do znaczacego dorobku Rady Europy w zakresie wykreowanych do-
tychczas standardow antykorupcyjnych (zwtaszcza do opinii Rady Konsultacyj-
nej Sedziow Europejskich®’) i zaapelowat o ich przestrzeganie. Stanowisko Ko-
misarza wyrazalo zaniepokojenie wysokim stopniem ryzyka korupcji w zwigzku
z pandemig COVID-19. Za jeden z najwazniejszych elementow walki z korupcja
Komisarz uznat walke o wolno$¢ wypowiedzi i transparentno$¢ dziatan. Potwier-
dza to, ze dziatalnos$¢ dziennikarzy $ledczych jest niezwykle istotna dla prewen-
cji 1 wykrywania czyndw przestepczych w zakresie korupcji.

Europejski Trybunat Praw Czlowieka w Strasburgu (ETPC), jakkolwiek
pozostaje instytucja niezalezng od Rady Europy i nie wchodzi w jej sktad, to
jednak jest z nig zwiagzany jako sad wyznaczony do ochrony przestrzegania praw
cztowieka wynikajacych z Konwencji praw czlowieka i podstawowych wolno-
$ci wraz z protokotami®®. ETPC nie ma bezposrednich narzgdzi do wywierania
wplywu na polityke i legislacje panstw cztonkowskich®, nie mniej jednak jego
rola w procesie ksztaltowania si¢ standardow jest niebagatelna™. Wktad ETPC
w walke z korupcja jest coraz wigkszy, co potwierdza analiza najnowszego
orzecznictwa. Na przyktad w sprawie Kovesi przeciwko Rumunii”', gdzie ETPC
jasno stwierdzil, ze prawo do uczciwego procesu wynikajace z art. 6 oraz prawo
wolno$ci wypowiedzi z art. 10 Europejskiej Konwencji Praw Cztowieka zostato
ztamane przez wladze Rumunii w stosunku do bylej szefowej prokuratury an-
tykorupcyjnej z uwagi na jej nieprzejednane krytyczne stanowisko odnoszace
si¢ do planowanych zmian legislacyjnych w zakresie korupcji. ETPC posrednio
przyczynit si¢ do potrzeby doprecyzowania pojgcia funkcjonariusza publicznego,
jak mialo to miejsce w sprawie Dragothoniu i Militaru-Pithrni przeciwko Ru-
munii w 2007 roku’. Bardzo wazne stanowisko zawarl ETPC, odnoszac si¢ do
problemu naduzywania wladzy i jej arbitralnosci w sprawie Creanga przeciwko
Rumunii w wyroku z dnia 23 lutego 2012 roku. Trybunat przedstawit jasne sta-
nowisko, ze nawet najlepsze pobudki, jak §ciganie i pigtnowanie korupcji, nie s
usprawiedliwieniem dla tamania standardéw demokratycznego panstwa prawa

7 Opinion No. 21 ,,Preventing corruption among judges”, CCJE, Zagreb, 9.11.2018,
https://www.coe.int/en/web/ccje/judicial-integrity-and-corruption [dostep: 27.04.2021].

% Convention for the Protection of Human Rights and Fundamental Freedoms, ETS 005.

¢ Zob. J. Polakiewicz, V. Jacob-Foltzer, The European Rights Convention in Domestic
law: The impact of Strasbourg Case-Law in States Where Direct Effect is Given to the Constitution,
,,Human Rights Law Journal” 1991, vol. 12, s. 134.

0 Por. A. Bodnar, Wykonywanie orzeczen Europejskiego trybunatu Praw Cziowieka w Pol-
sce. Wymiar instytucjonalny, Wolters Kluwer, Warszawa 2019.

I Sprawa Kovesi v. Romania, 3594/19, 5.05.2020.

2 Zob. M.A. Nowicki, Draghotoniu i Militaru-Pidhorni przeciwko Rumunii —wyrok ETPC
z dnia 24 maja 2007 roku, skargi nr 77193/01, 77196/01, [w:] Europejski Trybunat Praw Czlowie-
ka. Wybor orzeczen 2007, wyb. 1 oprac. idem, Wolters Kluwer, Warszawa 2008, s. 116.
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i tym bardziej nie upowazniajg organdow $cigania oraz funkcjonariuszy publicz-
nych do tamania praw cztowieka”.

Podsumowanie

Podsumowujgc — znaczenie dzialan Rady Europy jest kluczowe dla ustanawiania
standardow walki z korupcja w regionie. Instrumenty prawne wypracowywane
od lat dziewiecdziesiatych XX wieku maja donioste znaczenie dla budowania
spojnego systemu prewencji w obszarze aktywnosci antykorupcyjnej. Rundy
ewaluacyjne podejmowane przez GRECO przyczyniajg si¢ do zmian w prawie
panstw ocenianych, jednakze poziom implementacji zalecen GRECO jest nadal
niewystarczalny, co potwierdzaja statystyki’. Istotnym problemem jest, ze nadal
tylko 35 panstw ratyfikowato Cywilnoprawng konwencje¢ o korupcji”.

Jednym z wyzwan dla dalszych dziatan GRECO i innych instytucji Rady
Europy oraz Europejskiego Trybunatu Praw Cztowieka jest walka z narastaja-
cym podwazaniem ich roli i autorytetu’.

Waznym jest natomiast wiaczenie si¢ Kongresu Wtadz Lokalnych i Regio-
nalnych w ostatnich latach w tworzenie standardéw antykorupcyjnych. Mapa ry-
zyk wraz z sze$cioma raportami stanowi znaczacy krok w wyznaczaniu standar-
dow walki z korupcja na przysztos¢. Kongres zauwazyl potrzebg dostosowania
instrumentow prawnych do nowych realiéow, jak masowe przetwarzanie danych
osobowych czy zacie$niona wspotpraca sektora publicznego z prywatnym w celu
realizacji zadan.
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New Challanges for Council of Europe in the Area
of Anti-corruption Actions

This article is devoted to the issue of contribution of the Council of Europe to formation of consist-
ent system of standards in the area of combating the corruption, and their monitoring. The analy-
sis was conducted on the Council of Europe’s legacy: its conventions, resolutions, and numerous
reports and studies on the issue of fight against corruption. This article pays attention to coopera-
tion of the Council of Europe with other international organisations in the field of developing the
foregoing standards.
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Nowe wyzwania stojace przed Rada Europy w obszarze dzialan
antykorupcyjnych

Niniejszy artykut poswiecony jest problematyce wkladu Rady Europy w stworzenie spdjnego sys-
temu standardow w obszarze walki z korupcja i mechanizmu ich monitorowania. Dokonano analizy
dorobku Rady Europy: konwencji i rezolucji oraz licznych raportéw i opracowan w zakresie walki
z korupcja. Zwrdcono rowniez uwage na wspotprace Rady Europy z innymi organizacjami migdzy-
narodowymi celem wypracowania wspolnych standardow.

Stowa kluczowe: GRECO, korupcja, Rada Europy, procedury monitoringowe
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Transformacja panstw postradzieckich przebiegala wedhug wzorcow odmien-
nych od tzw. trzeciej fali demokratyzacji, ktorg opisywat na poczatku lat 90.
XX wieku Samuel Huntington!. Panstwa powstale w wyniku rozpadu Zwigzku
Radzieckiego doswiadczaly bardziej ztozonych przemian niz demokratyzujace
si¢ wczesniej kraje Europy, w tym Hiszpania czy Grecja. Odej$cie od ustroju
komunistycznego oznaczalo nie tylko zmiany polityczne (glownie pluralizacje
zycia publicznego), ale takze gospodarcze (odejscie od gospodarki planowej, na-
kazowo-rozdzielczej na rzecz wolnego rynku), a w wielu przypadkach wrecz bu-
dowe instytucji panstwa narodowego (szczegdlnie w Azji Srodkowej). Obecnie
na gruncie politologii coraz wyrazniej stwierdza si¢, ze transformacja polityczna
obszaru postradzieckiego nie doprowadzita do petryfikacji modelu zachodniej
demokracji liberalnej, ze wyksztalcity si¢ tam swoiste formy ustrojowe, niekiedy
nazywane hybrydowymi — demokratyczno-autorytarnymi?. Sytuacja ta dla czesci

' S.P. Huntington, The third wave: Democratization in the late twentieth century, Univer-
sity of Oklahoma Press, Norman 1991.

2 R. Czachor, Gléwne tendencje w procesach ksztaltowania si¢ systeméw politycznych
panstw poradzieckich, ,,Przeglad Wschodnioeuropejski” 2015, nr V/II, s. 85-98.
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obserwatoréw, podazajacych $ladem teorii konca historii Francisa Fukuyamy?,
moze wydac si¢ rozczarowujgca. Jak zatem wyglada sprawa z transformacjg go-
spodarcza, czy na tej niwie dawne republiki sktadowe ZSRR osiggnely wicksze
sukcesy w westernizacji, czyli wprowadzaniu modelu neoliberalnej, otwartej go-
spodarki opartej na wlasnosci prywatnej?

Cho¢ odpowiedz na powyzsze pytanie wcigz oczekuje na poglebione ba-
dania‘, pobiezny oglad sytuacji wskazuje, iz nawet autorytarne rezimy Azerbej-
dzanu, Turkmenistanu czy Uzbekistanu wdrozyly reformy wolnorynkowe, kto-
re w mniejszym lub wigkszym stopniu byly wymuszone przez tzw. konsensus
waszyngtonski i od ich przeprowadzenia MFW i BS uzaleznialy otwarcie linii
kredytowych. Neoliberalizm niewatpliwie zatriumfowat na obszarze postradziec-
kim. Nie tylko w sferze polityki — cho¢ tutaj odwotanie si¢ do panstwa minimal-
nego 1 przeniesienie do domeny prywatne;j takich kwestii, jak zdrowie czy edu-
kacja, bylo niezmiernie wygodne dla rzadzacych, ale takze w sferze aksjologii
i postaw spotecznych. Kultura konsumpcji trafita na zyzne podglebie dawnego
deklaratoryjnego radzieckiego egalitaryzmu.

Recenzowana ksigzka hawajskiego badacza Wumaiera Yilamu z Uni-
wersytetu w Honolulu to oryginalne studium przypadku neoliberalnych reform
w dwoch panstwach Azji Srodkowej — Kazachstanie i Uzbekistanie. Opracowa-
niu temu warto przyjrzec si¢ z kilku powodow. Po pierwsze, dotyczy aktualnej
tematyki, bowiem kwestia liberalizacji politycznej i gospodarczej panstw post-
komunistycznych wciaz jest przedmiotem zainteresowania badaczy. Po drugie,
ciekawe jest interdyscyplinarne podejscie rozprawy, taczace kwestie polityki go-
spodarczej z semiotyka i krytyczng analizg dyskursu.

Recenzowana monografia sklada si¢ z siedmiu rozdzialow, przy czym
pierwszy ma charakter wstepu do problematyki i nosi tytut Wprowadzenie, za$
ostatni to Konkluzje. Autor stusznie zauwaza, ze dotychczasowe proby interpre-
tacji transformacji postradzieckiej sg niewystarczajace, zas deterministyczna
perspektywa, zakladajgca, ze finalnym etapem przemian bedzie konsolidacja
demokracji opartej na zachodnich wzorcach, byla pozbawiona uzasadnienia.
Sygnalizuje on takze swoje krytyczne spojrzenie na neoliberalizm, przywotujac
wlasciwg mu dominacj¢ wartosci gospodarczych nad moralnoscia czy tez stosun-
kéw ekonomicznych nad spotecznymi. Jako metodologiczng podstawe swojego
badania Yilamu okreslit krytyczng analiz¢ dyskursu, co z perspektywy politologii
jest tyle ciekawe, co nieoczywiste.

Drugi rozdziat zatytulowano Rozumienie neoliberalizmu: przekrojowe
podejscie do konceptu neoliberalizmu. Jest to wartociowe i metodologicz-
nie poprawne studium tego, czym jest, a wlasciwe jak moze by¢ rozumiany,

3 F. Fukuyama, The end of the history and the last man, Free Press, New York 1992.

4 Z najnowszej literatury szczegdlnie odnotowac nalezy: H. Appel, M.A. Orenstein, From
Triumph to Crisis. Neoliberal Economic Reform in Postcommunist Countries, Cambridge Univer-
sity Press, Cambridge 2018.
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neoliberalizm. Autor zaklada konieczno$¢ podejscia interdyscyplinarnego, od-
wolania si¢ do metod i przedmiotu zainteresowania politologii, ekonomii poli-
tycznej oraz filozofii politycznej, gtownie teorii krytycznej. Jest to tym bardziej
uzasadnione, ze autor deklaruje, iz przedmiotem jego szczegdlnego zaintereso-
wania pozostaje dyskurs. Uwaga hawajskiego badacza skupila si¢ na tym, jak
rozumie¢ neoliberalizm, jaka jest jego aksjologia oraz jakie zmiany przynosi on
poszczegolnym spoleczenstwom. Ta cze$¢ rozprawy, poparta argumentacjg oraz
odwotaniami do literatury, wydaje si¢ najsolidniejszg jej czgscia.

Kolejne rozdzialy monografii, od trzeciego do szdstego, maja charakter
empiryczny i do tej czesci — po solidnej czgsci teoretycznej — mozna miec za-
strzezenia, za$ ich lektura pozostawia niedosyt. Rozdzial trzeci: Liberalizacja
polityczna w postradzieckim Uzbekistanie i Kazachstanie: wplyw neoliberali-
zmu przedstawia neoliberalne zmiany w ujgciu trojwymiarowym: perspektywie
konkretnych dziatan politycznych (w rozumieniu policy); jako modelu zarzadza-
nia publicznego oraz ideologii. Wumaier Yilamu skupia si¢ na normatywnym
aspekcie zagadnienia. Przywoluje konstytucje i inne akty prawne, ktore w obu
panstwach ustanawiaja pluralizm polityczny, trojpodziat wtadzy, gwarancje praw
i wolnosci, w tym prawa wiasnoséci. Swiadcza one o tym, ze w warstwie oficjalnej
elementy porzadku neoliberalnego zostaty w obu panstwach zaszczepione. Nieco
na uboczu gltéwnego wywodu pozostat odnotowany przez autora fakt lokalnej
specyfiki systemow politycznych, ktora jest daleka od standardow liberalnej de-
mokracji. Mowa tu przede wszystkim o kolejnych reformach ustrojowych, ktore
wzmacniajg egzekutywe i naruszaja zasade trojpodziatu wtadzy®, powaznych na-
pigciach migdzyklanowych i migdzyetnicznych, grozbie radykalizmu religijnego
oraz braku narodu obywatelskiego.

Rozdzial czwarty — Wplyw neoliberalizmu na liberalizacje gospodarczg
w postradzieckim Uzbekistanie i Kazachstanie omawia wybrane zagadnienia
polityki gospodarczej i fiskalnej obu panstw. Autor przesledzit zakres reform,
wskazujgc ze przede wszystkim dokonata si¢ prywatyzacja wiasnosci prywat-
nej, deregulacja cen oraz odejscie od gospodarki planowej. W kolejnych latach
oba kraje podazaty szlakiem innych reformujgcych si¢ panstw, m.in. obnizajac
podatek CIT, deklarujac che¢ przyciagania inwestycji zagranicznych oraz dyscy-
pling finans6w publicznych. Faktem jest, ze Uzbekistan i Kazachstan formalnie
deklarujg przestrzeganie i ochron¢ podstawowych wartosci liberalnych: wol-
nos$ci i wlasnosci. Specyfika omawianych panstw polega jednakze na tym, ze
prywatyzacja odbywata si¢ na niejawnych zasadach i udziat w niej brata dawna
nomenklatura, deklarowana swoboda dziatalnosci gospodarczej podlega licen-
cjonowaniu i bez przychylnosci urzgdnikow jest praktycznie niemozliwa. Prawa
cztowieka i obywatela w ich zachodniocentrycznym rozumieniu rowniez nie sg
w pelni przestrzegane.

5 Szerzej: R. Czachor, Reformy konstytucyjne w paristwach Azji Srodkowej. Analiza po-
rownawcza, ,,Zeszyty Naukowe UJW. Studia z Nauk Spotecznych” 2019, nr 12, s. 35-50.
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Piaty rozdzial, Neoliberalna tranzycja kapitalistyczna w postradzieckim
Uzbekistanie i Kazachstanie: perspektywa kulturowa, porusza by¢ moze najbar-
dziej frapujace w catej monografii zagadnienie dotyczace tego, na ile skutecznie
neoliberalizm zaszczepit si¢ w praktykach spolecznych obu panstw. Autor przy-
pomina, ze w neoliberalizmie istotag cztowieczenstwa jest konsumpcja (,,kon-
sumuj¢, wigc jestem” zastgpito oSwieceniowe: cogito ergo sum). Twierdzenie
0 obecnosci neoliberalnych postaw i wzorcow, ktore mozna okresli¢ zbiorczo
mianem konsumeryzmu jest stuszne, natomiast przyjeta argumentacja, gtdwnie
na podstawie analizy fotografii przestrzeni publicznej uzbeckich i kazachskich
miast, jest nieprzekonujaca. Wielkie billboardy reklamujace globalne koncer-
ny, sieci fast foodow, czy obecnos¢ samochodow zachodnich marek na ulicach
miast s3 tylko powierzchownym, a czasem wrecz ztudnym dowodem przyjetej
tezy o sukcesie westernizacji i amerykanizacji. Co wigcej, rozdziat ten daleko
nie wyczerpuje zagadnienia. Skapy material badawczy, okraszony pojedynczymi
fotografiami z zasobow internetowych uzasadnia podejrzenie, Zze autor nie miat
mozliwosci przeprowadzenia badan jakosciowych w Azji Srodkowej. Nie do-
wiadujemy si¢ m.in., w jaki sposob tradycyjna lokalna kultura i warto$ci islamu
wplywaja na postradzieckag modernizacje obu spoleczenstw. To wazna kwestia,
bowiem wspotczesny postkomunistyczny Uzbekistan jest zgota innym panstwem
i spoteczenstwem niz postkomunistyczna Estonia czy Polska.

Przedostatni, do§¢ obszerny rozdziat nosi tytul: Stosujgc trojwymiaro-
we rozumienie neoliberalizmu: analiza dyskursu wystgpien i pism Karimowa
i Nazarbajewa w latach 1991-2015. Autor dokonat w nim analizy wybranych
materialow prasowych, ktore uporzadkowat chronologicznie, wydzielajac trzy
okresy: wczesne lata niepodlegtosci (1991-1998), lata 1998—-2008 oraz lata po
kryzysie ekonomicznym (2009-2015). Z przeanalizowanych przez Yilamu ma-
terialow jasno wynika, ze prezydenci obu panstw konsekwentnie deklarowali
si¢ jako zwolennicy neoliberalnych przeksztatcen w sferze gospodarczej i poli-
tycznej. Nalezy jednak zauwazyc¢, ze liczba zbadanych wystgpien nie jest duza,
s3 to glownie ogdlnikowe deklaracje polityczne. Co wigcej, ich dobor wydaje
si¢ by¢ podyktowany checig autora potwierdzenia wiasnych, sformutowanych
wczesniej tez.

Pracg¢ wiencza krotkie Konkluzje. Wumaier Yilamu stusznie wskazuje,
ze postradziecka transformacja w obu panstwach nie wynikala z demokratycz-
nych zadan spoteczenstwa. Byt to proces odgorny, sterowany przez waskie elity
polityczno-biznesowe, bedace bezposrednia kontynuacja radzieckiej nomen-
klatury. Stwierdza on rowniez, ze neoliberalny charakter przemian w Uzbeki-
stanie 1 Kazachstanie posiada wtasng specyfike: ,kultura, nacjonalizm, war-
tosci, tradycje i sowieckie dziedzictwo, obok innych czynnikow spotecznych,
moga mie¢ wplyw na interakcje pomigdzy poziomem globalnym i lokalnym”
(s. 198). To ze wszech miar stuszne stwierdzenie, jednak recenzowana praca nie
wyjasnia tych zagadnien.
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Dokonujac refleksji po lekturze ksigzki Wumaiera Yilamu, wskaza¢ na-
lezy kilka faktow. Po pierwsze, myslenie o transformacji postradzieckiej w du-
zym stopniu uksztaltowaty dzieta wspomnianego na poczatku Huntingtona
i Fukuyamy a takze Adama Przeworskiego®, ktorego glosna praca Demokra-
cja i rynek: polityczne i gospodarcze reformy w Europie Wschodniej i Ameryce
Lacinskiej nierzadko byta domyslnie traktowana jako powdd do projekcji, iz
doswiadczenie to zostanie powtorzone w panstwach bytego ZSRR (cho¢ sam
Przeworski przed taka interpretacja przestrzegal). Przewidywania te odnos$nie
do kwestii liberalizacji politycznej nie w pelni si¢ zmaterializowaty. Po drugie,
juz na poczatku biezacego stulecia, a wigc dekade od rozpadu panstwa radziec-
kiego, Thomas Carothers wskazywat na nieefektywnos¢ stosowania wzgledem
tego obszaru paradygmatu tranzytologicznego (z domy$lnym punktem docelo-
wym w postaci demokracji liberalnej)’. Na poczatku trzeciej dekady XXI wie-
ku badacze postsowieckich systemow politycznych moga narzeka¢ na nude:
rezimy weszty w faze stagnacji, satrapowie, od Bialorusi po Tadzykistan, trzy-
maja si¢ mocno. Prezydenci panstw $rodkowoazjatyckich uzyskali status ,,li-
deréw narodu”, co sprawia ze ich pozycja ustrojowa jest bliska suttanizmowi®.
Politolodzy od dawna nie zaproponowali $wiezego i oryginalnego spojrzenia
na te zagadnienia. Po trzecie, w obecnej sytuacji zasadne wydaje si¢ pytanie:
jesli demokratyzacja panstw postradzieckich si¢ nie powiodta, to jak i dlaczego
udalo si¢ tym panstwom tak tatwo wejS¢ w orbite neoliberalizmu? Potwierdza
to obserwacja wielu osob: gdyby zniknety szyldy w jezykach narodowych, uli-
ce Minska, Moskwy, ale tez orientalnego Baku czy Erywania nie r6znityby si¢
znacznie od ulic zachodnich metropolii.

Recenzowana monografia, a zwlaszcza wskazane jej stabosci, upraw-
niaja do sformutowania postulatu koncentracji badan nad zakresem przemian
neoliberalnych i dynamiki modernizacji, niedawno jeszcze radzieckich, spo-
leczenstw poszczegdlnych republik bytego ZSRR. Deficyt tego typu studiow
dotyczy nie tylko piSmiennictwa polskojezycznego, ale i anglojezycznego.
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